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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF:

CONSENT AGREEMENT AS AMENDED
UNDER CERCLA SECTIONS
120 and 106(a)

U.S. DEPARTMENT OF ENERGY
FEED MATERIALS PRODUCTION CENTER
FERNALD, OHIO

OHE RSO 0ONR 976

Administrative
Docket Number: V-W-50-C-057

T Vit Vs Nt st St Vst S St

CONSENT AGREEMENT

is, 1588, tha Un
Energy (U.S. DOE) entered into a Federal Facilities Compliance
Agreement (FFCA) with the United States Environmental Protectien
Agency (U.S. EPA) providing for a Remedial
Investigation/Feasibility Study (RI/FS) and remedial action to
study and clean up releases and threatened releases of hazardous
substances at and from the Feed Materials Production Center

(FMPC) -

WHEREAS, on December 2, 1988, the State ¢f Ohio and U.S. DOE

vater pollution and hazardous waste vielations at and from the

FMPC:;

WHEREAS, in that Consent Decree, the State of Ohio reserved

its rights to apply to the Court to bring any further action

[TalS
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under Chie law, to the extent provided by State and Federal law
to compel further cleanup eof the facility in the event that chie
is not fully satisfied by the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) cleanup

perforned pursuant to the July 18, 1986, FFCA:

WHEREAS, on November 21, 1989, (54 Federa2)l Register 48184)

the FMPC wvas included on the Naticmal Pricorities List (NPL);

WHEREAS, on June 29, 1990, U.S. EPA and U.S. DOE entered
into a Consent hgreement (the 1950 Consent Agreement) which
amended the pravision
and remedial action of the FFCA of July 18, 1986, to meet the
requirements of Section 120 of CERCLA for any facility on the

ATEYY .
ANE A s

WHEP.ZAS, on May 14, 1991, U.S. EPA and U.S. DOE entered into
a disoute resocluticn agreement regar2ing certain alleged
violations of the 1290 Consent Agreement a copy of which is

included in the Administrative Recora:

WHEREAS, pursuant to the dispute resolution agreement,
without admitting any liability and in order to resclve the
dispute, U.S. DOE agreed to the assessment of a monetary penalty

in the amount of $100.000 to be
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approrriated for that specific purpose in accordance with Sectien
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XVII of this Agreement and agreed tc expend an additional

$1i506,000 to conduct auyyau:m:xu.al environmental p ) A

the vicinity of Fernald:

WHEREAS, pursuant to the dispute resolution agreement, U.S.

EPA and U.S. DOE agreed to amend certain terms of tha 15950
Consent Agreement including the provisions relating to schedules

for the completion of the RI/FS for the five operable units:;

WHEREAS, the schedules contained in this amendment are based

upon discussions and negotiations between U.S. EFPA and U.S. DOE

[N

eonesultation with

the State of Ohio; U.S. DOE believes that
its submission to U.S. EPA in August 1991, represents the
detailed scope of work to accemplish the schedules coentained ih
this amendment: however, U.S. EPA has
this submission:

WHEREAS, it is the intent of the Parties to this amended
Agreement (the Agreement) that work done and data generated
pursuant to the terms of the July 18, 1986, FFCA and the 19950
Consent Agreement prior to the effective date of this amendnment
be retained and utilized as elements of the RI/FS to the maxipum
extent feasible without vieclating applicable or relevant and

appropriate laws, regulations, or guidelines and without risking

m tamhmiral arrars :

(o))
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ing the work to be perf;

ef this Agreement, U.S5. DOE need not halt currently ongoing work

but shall be cbligated to modify or supplement work previously

on roduce a final product that passes U.S. EPA review set

L

e
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forth herein:

NOW, THEREFORE, based on the information available to the
Parties on the effective date of this Agreement, and without
trial or adjudication of any issues of fact or law, the parties

agree to continue to implement the FFCA of July 18, 1986, and the

I. JURISDICTION

Each Party is entering into this Agreement pursuant te the

following authorities:

A. U.S. IPA, Region V, enters .into these portions of this
Agreement that relate to the completion of RI/FS and remedial
desicn/remedial action (RD/RA) for U.S. DOE's FMPC in Fernald,
Ohioc, pursuant to Section 120{e) (1) of the Comprehensive
Environnental Response, Compensation, and Liability Act (CERCLA),
42 U.S.C. §9620(e) (1), as amended by the SUperfund Amendnents and
Reauthorization Act of 15B6, Pub. L. 99-4%9 (CERCIA): Sections

L el lhb. Ll

6001, 3008(h), 3004(u) and 3004(Vv) of the Resource Conservation
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. §86561, €528(h), €924 (u), and

(1]

and Recovery Act (RCRA), 42 U.s.
6924 (v), as amended by the Hazardous and Solid Waste Amendments
of 1984 (HSWA) (hereinafter jeointly referred to as RCRA); and

Executivea Order 125BO:

B. U.S. EPA, Region V, enters inte those portions of this

Agreement that relate to remedial actions pursuant to Section
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120(e) (2) of CERCLA, 42 U.S.C. §9620(e)(2)
3008(h), 3004(u), and 3004(v) of RCRA, 42 U.S.C. §§6961, 6928(h),

6924 (u), and 6924(v); and Executive Order 12580:;

C. U.S. EPA, Region V, enters into those portions of this
Agreement that relate to removal actions pursuant to Sections
fne

(2}
{a) and 12

8{a) (1) of CERCIA, 42 U.S5.C. §§9606(a) and

9620(2) (1) Sections 6001, 3008(h), 3004(u), and 3004(v) of RCRA,
42 U.S.C. §§6961, €6928(h), 6924(u), and 6524(Vv); and Executive
Order 12580. The authority of the President to order response
actions under Section 106(a) of CERCLA, 42 U.S.cC. §9606(a) has
been delegated toc the Administrator of U.S. EPA, with the

concurrence of the Attorney General, by Executive Order 12580;

D. U.S. DOE enters into those portions of this Agreement that

relate to the RI/FS pursuant to Section 120(e) (1) of CERCLA, 42

u.s.C

. §9620(e) (1); Sections 6001, 3008(h), 3004(u) and 3004 (V)

of RCRA, 42 U.S5.C. §§6961, €928(h), 6924 (u), and €924 (Vv):

Executive Order 12580: the National Environmental Policy Act, 42

QO



U.S.C. §4321; and the Atomic Energy Act of 1554 (AEA), as
amended, 42 U.S5.C. § 2011:
E. U.S5. DOE enters into those portiocns of this Agreement that

relate to remedial actiens pursuant te Sectien 120(e) (2) of
CERCLA, 42 U.S.C. §9620(e)({2): Sections 6001, Joos(h), 3004 (u),

and 3004(v) of RCRA, 42 U.S.C. §§6961, €928(h), 6924 (u), and

6924 (v); Executive Order 12580; and AEA:

F. U.S. DOE enters into those portions of this Agreement that

relate to removal actions pursuant to Sectiens 104, 106{a), and

—

120(2) (1) of CERCLA, 42 U.S.C. §§5504, 9606(a), and 9620(a) (1):
Sections 6001, 3G08(h), 3004(u), and 3004(v) of RCRA, 42 U.S.C.
§§6961, 6s528(h). 6924(u), and 6924(v); Executive Order 12580; and

AEA:;

ine rarties t this Agreement ar= U.S. EPA and U.S. DOE.
The terzms of this Agreement shall apply to U.S. DOE, its
officers, successors in office, agents, contractors, subsequent
owners, and all operators of the FMPC in Fernald, Ohio. U.S. DOE
shall notify its employees of the existence of this Agreement.
U.S. DOE agrees to give notice of this Agreement to any
subseguent cwner and/or cperator prior to the transfer of

ownership or the obligaticn of a new contractor/operator and



7
shall simultaneously notify U.S. EPA of any such change or

transfer.

III. DEFINITIONS

Except as noted below or otherwise explicitly stated, the

ded in CERCIX and RCRA shal

of the terms used in this Agreement. In addition:

shall refer to this document and shail ineliude
all amendments and attachments to this document. All such
attachments shall be incorporated into this Agreement and made an

integral and enforceable part of this document.

B. "MAuthorized representative" may include a Party's

contractors acting in any capacity, including advisory capacity.

C. "Baseline Risk Assessment" shall mean the studies under-

taken for each of Operable Units (OUs) .-5 to characterize the

.
currs o human healtli and the envirenment

[ ob - % o]
N il e - -

nt and
that nay be posed by contaminants within those operable units, as
further described in Section X. Each Baseline Risk Assessment
shall provide a framework for developing risk information
necessary to assist in developing remedial alternatives, and

shall consider the risks which currently exist at *he Site, if no

further response actions or institutional contrels are applied.

o
c



Response, Compensation and Liability Act, 42 U.S.C. §9601 et
seg., as amended by the Superfund Amendments and Reauthorization

Act of 1986 (SARA), Pub. L. 99-499.

E. Comprehensive Response Action Risk Evaluation. The
Comprehensive Response Action Risk Evaluation shall be ineiuded
as an appendix to the FS for each of OUs 1-5. The Comprehensive
Response Action Risk Evaluation shall evaluate the risks
associated with the alternatives proposed in the FS in the
centext of the risks posed by the Site as a whole. The Site
risks shall be estimated based upon the risks associated with the
remedial actions selected at other OUs, or where no remedial

c mem mme b=
H diCad

)
action n selected, u

een pon the risks associated with the

leading Remedial Alternative. The Comprehensive Response Action

Risk Evaluatiocin is further described in Section X.

F. “"Conprehensive Site-Wide Operable Unit" shall mean the
site-wide evaluaticn of remedial response actions to ensure that
those actions are protective of human heaith and the ervironment.
The Comprehensive Site-Wide Operable Unit shall include a
Remedial Investigation/Projected Residual Risk Assessment Report,

a Proposed Plan and Record of Decision (ROD) which provide that

s ]
w

dditional action is necessary to achieve protectiveness, or

if necessary, a Site-Wide Feasibility Study, Proposed Plan and

s
(0
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ROD. The Comprehensive Site-Wide Operable Unit is further

descrited in Section X.

G. "Days” shall mean calendar days, unless business days are
specified. Any submittal or written statement of dispute that
under the tarms of this Agreement would be dus on a Saturday,
Sunday, or legal heliday shall be due on the fellowing bueinacss

day.

evaluates and develops remedial action alternatives to prevent or
mitigate the migration or release of hazardous substances,

pollutants, contaminants, or hazardous constituents at and frem

I. "FMPC" shall mean the Feed Materials Production Center,

which was renamed the Fernald Envirenmen

rt
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August 23, 1991.

J. "leading Remedial Rlternativa® =hall mean the remedial
alternative which, based upon all available data and best
professional judgement, consistent with CERCLA, is the most
likely to ba selected as the response action for an OU. The
Leading Remedial Alternative does not represent the pre-selection

of a remedy and shall be used only for the purpose of estimating

and evaluating the risk presented by the entire Site during the

12
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FS/Cozprehensive Response Action Risk Evaluations for oUs 1-5.
The Leading Remedial Alternative shall be modified as necessary
to reflect new data and information and shall in no wvay prescribe

or restrict the selection of the remedy for the OU 1-5 RODs.

K. "Operable Unit" shall mean a discreta action that comprises
an incremental step toward comprehensively addressing Site

nrobhl eme
Br 1le

L. "RCRA" shall mean the Resource Conservation and Recovery

Act, 42 U 1 2t seg., as amended

tn

~ Campsmm LCOA
- e - b wfbd T W

r

Y
and Sclid Waste Amendments of 1984, Pub. L. 98-6186.

M. "RD/RA Work Plan* shall mean the combined Remedial Design
Work Plan (RD Work Plaﬂ) and Remedial Action Work Plan (RA Work
Plan) for each of Operable Units 1-5, and the Comprehensive Site-
Wide Operable Unit, if necessary, that prcvide for implementaticn
of the remedial design, remedial action, and operation and .
mairtenance of the remedial action for that Operable Unit at the

Site, as submitted by U.S. DOE and approved by U.S. EPA pursuant

to Section XI of this Agqreement.

N. "Remedial Investigation" or "RI"™ for each of OUs 1-5, shall

1w Aadawmema W
d

mean the gtermine The na

A

and extent of the release or threat of release of hazardous

substances, pecllutants, contaminants, or hazardous constituents,

13



11
and te gather necessary data teo support the Feasibility Studies

and the risk assecscgmente.

Us

n

ach of 1-

for

O. "Site" shall include all areas within the property boundary
&2 IMPC and any other areas that received or potentially received
released hazardous substances, pocllutants, contaminants, or
hazardous constituents. The term shall have the same meaning as

"facility® as defined by Section 101(9) of CERCLA, 42 U.S5.C.

§9601(9).

P. "Site-Wide Characterization Report" shall mean a cne-time
summary of site characterization data and a Preliminary Baseline
Risk Assessment which chgracterizes the current and potential
threats to human health and the environment that may be posed by
contaminants at the entire Sitsa. The Preliminary Baseline Risk
Assessment shall consider the risks which currently exist at the
Site, if no further response actions or institutional controls
are applied. The report will include the Leading Remedial
Alternative, based upon best professional judgement, for each of

OUs 1-5. The Site-Wide Characterization Report is more fully

described in Secticn X.

Q. "Site-Wide Feasibility Study (Site-wWide FS)" shall mean a
study undertaken in the event U.S. EPA determines that further
remedial actions are necessary to ensure protection of human

health and the environment as documented in the Site-Wide

W

s
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RI/Projected Residual RA. This study shall fully evaluate angd
develop remedial action alternatives which
the remedial and removal actions previously taken or selected at
the Site, ensure that response actions are protective of human

health and the environment. The Site-Wide f5 is more fully

described in Section X.

R. "Site-Wide Remedial Investigation/Projected Residual Risk
Agcessment Report (Site-Wide RI/Projected Residual RA Report)™
shall mean the report prepared fellowing finalization of the RODs
for OUs 1-5. The Site-Wide RI shall incorporate by reference all
Is for OUs 1~5 or the removal
actions, and shall summarize any data collected after
finalization of the OU 1-5 RODs. The Site-Wide RI shall also
gather any additional sampling data if necessary to support the
Site-wide Feasibility Study. Additionally, this report shall
evaluate all risk which is anticipated to remain at the Site
fellowing the i-plementation cf the selected response actions.
The Site-Wide RI/Projected Residual Risk Assessment is more fully

described in Sectiocn X.

s. "site-Wide Residual Risk Assessment Report"” shall mean the
study conducted after implementation of all response actions at
the Site in order to fully evaluate the residual risk presented

by the Site followis

ng implementation of the response actions, if

reguired, and as more fully described in Section XI.D.
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T. "Submittal®™ shall mean any docunment, report, schedule,
deliverable, work plan, or other item to be submitted to U.S. EPA

pursuant to this Agreement.

U. "U.S. DOE" shall mean the United States Departmant of

Energy.

V. "0U.S. EPA" shall mean the United States Environmental

Protection Agency.

A. The general purposes of this Agreement are to:

1. Ensure that the environmental impacts associated with
past and present activities at the Site are thoroughly
investigated and that appropriate response acticn(s) are taken as
necessary to protect the public health, welfare, and the
environment:

2. Establish a procedural framework and schedule for
developing, implementing, and monitering appropriate response

t

the Site in aecsnrdance w

actions a
Contingency Plan (NCP), U.S. EPA CERCLA guidance and peolicy,

U
RCRA, and U.S. EPA RCRA guidance and policy; and

participation of the Parties in such actions.
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B. Specifically, the purpcses of this Agreement are to:

1. Establish requirements for cenducting the removal
actions identified or to be identified in Section IX consistent
with the purposes of this Agreement and in a manner consistent
with the NCP.

2. Establish requirements for the performance of an RI to
determine fully the nature and extent of the threat te the public
health or welfare or the envircnment caused by the release and
threatened release of hazardous substances, pollutants,
contaminants, or hazardous constituents at the Site:; and

establish reguirements for the perfsrmance c¢f an FS to identitfy,

evaluate, cae

and select alternatives for the appropriate remedial
action{(s) to prevent, mitigate, or abate the release or
threatened release of hazardeous substances, pellutants,

e T

hoesecamadsnite mococd o dree s onde o = dn b - = d
HE 4GLUVUD LW LLlLWHE]IIbD dbe it Jdiw

e in
accordance with CERCLA.

3. Establish requirements for the perforrmance of a Site-
Wice RI/Projected Residual RA to determine fully the rature and
extent of the threat to the public health or welfare or the
environment anticipated to remain at the Site, including risks
associated with more than cne operable unit, following the
selection of response actions for OUs 1-5, and establish
requirements for the performance of a Site-wide FS, if recessary,
to identify, evaluate and select alternatives for appreopriate

renedial actions to ensure that respense actions at the Site are

protective of human health and the environment.

17
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4. Identify the nature, objective, and schedule of response
actions to be taken at the Site. Response actions at the Site
shall atrtain that degree of cleanup of hazardeus substances,
pollutants, contaminants, and hazardeus constituents mandated by
ZERCLA.

S. Implement the selectad remeval acticn(s) and remedial
action{s) in accordance with CERCLA.

€. Assure compliance with Federal and State hazardous wvaste

laws and regulations for matters covered by this Agreement.

A. Conduct the removal actions for the Site in aceordance with
the timetables and requirements set forth in Section IX of this
Agreement. The removal actions shall meet the purpeses set for=h

in Section IV of this Agreement.

B. For each of Operable Units 1-5 at the Site. candurt and
report upen an RI and Baseline Risk Assessment in accordance with

the timetables and requirements set ferth in Sectionm X of this

-------- — e _—— — —
The RI and Baseline Risk Assessment Srniall meet e

purposes set forth in Sectioen IV of this Agreement.
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C. For each of Operable Units 1-5 at the Site, conduct,
FS in aceardance with the timetables
and requirements set forth in Section X of this Agreement. The

FS shall meet the purposes set forth in Section IV of this

D. Following completion of the RI, Baseline Risk Assessment,
and FS for each of Operable Units i-5, publish its
for public review and comment in accordance with the regquirements

of Section X of this Agreement.

E. For each of Operable Units 1-5 at the Site, submit its
propesed draft Record of Decision (ROD) to U.S. EPA in accordance

with the time schedule set forth in Section X of this Agreement.

F. For the Comprehensive Site-Wide Operable Unit, conduct and

repert upon a Site-Wide RI/Projected Residual RA in accordance

—ad -

~ha timotableoc and regu

irements cet forth in Section X of
this Agreement. The éite-Wide RI/Projected Residual RA shall
meet “he purposes set forth in Section IV of this Agreement.
in the event U.S. EPA determines that the
Residual RA indicates that the selected response actions are
protective of human health and the environment, as required by
CERCLA, the NCP and applicable U.S. EPA policy and guidance, then
U.S. DOE shall publish a Propcsed Plan. This plan shall provide

that no further action is necessary to achieve protection of

19
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human heal®® and the environment; the plan shall be provided for

hall subnmit a

public review and comment after which U.S. DOE
proposed draft ROD in accordance with the reguirements of Section

this Agreement. In the event U.S. EFA determines that the

o

»

Site-Wide RI/Projected Residual RA indicates that the selected
respense actions are not protective of human health and the
environment as required by CERCLA, the NCP, and applicable U.S.
EPA policy and gquidance, then U.S. DOE shall conduct and report
upon a Site-wWide FS and shall publish a Proposed Plan which
descrites a remedial alterrative which ensures that response
actions at the Site are protective of human health and the
envirenment. This plan shall be submitted for public review and
cemment in accordance with. the requirements of Section X of this
Agreement. Ths Site-Wide FS shall meet the purposes set forth in

Section IV of this Agreement.

€. Fellowing finalization of the ROD for each of Operable
Units 1-5, and the Comprehensive Sita-Wide Operable Unit, if
necessary, as set forth in Section X of this Agreement, develop
and subnit a RD/RA work plan for design and implementation of the
selected remedial action(s) in accerdance with Section XI of this

Agreement.

H. Following review and approval by U.S. EPA of the RD/RA

work plan for each of Operable Units 1-5, and ths Comprehensive
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Site-Wide Operable Unit, if necessary, implement the remedia)

XTI of this Agreement.

acticn{s) in accordance with Section

2 et bk Wfil o ] 41

VI. NOTICE OF ACTION

U.S. EPA gave notice of issuance of the 1990 Consant
Agreerment to the State of Chio, prior to finalization of that

L S S . e S e s s
agresmanc.

U.S5. EPA has given notice of amendment of this Agreement to

the State of Ohie.

VII. FINDINGS OF FACT/CONCLUSIONS AND DETERMINATIONS OF LAW

A. For the purpcses of this Agreement, the folleowing
constitutes a summary of the facts upon which this Agreement is

based. None cf the facts related herein shall be considered

admissizns by any Farty. This sectizn csntains findings of faczs
by U.S. EPR, and shall not ba used by any person related or

unrelated to this Agreement for purposes other than determining
the Ekasis of this Agreenment.

1. The Feed Materials Production Center (FMPC) is located
at 7400 Willey Road, Fernald, Ohioc 45030 (mailing address: P.O.
Box 398705, Cincinmati, Ohio 45239-8705) and is an industrial
facility owned by the United States and operated by Westinghouse

Materials Ceopany of Ohio (Westinghouse) under a management ang.

21
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t began January 1, 1%86. Tha faecility

began operating in 1952. Eetween the years of 1552 and 198S,

FMPC was cperated by National lLead of Ohie, Inc. under contract

r

h U.S. DOE. The facility is located approximately twenty

]

i

€

miles northwest of downtown Cincinnati, Ohie. FMPC production
cperations cover approximately 136 acres in the centef of a
l1,050-acre site.

2. The Site is defined as all areas within the property
boundary of the FMPC and any other areas that received or
potentially received released hazardous substances, pollutants,
contaminants, or hazardous constituents from the FMPC,

3. FMPC's primary function has been the production of
metallic uranium fuel elements, target cores, and other uranium
preducts for use in weapons production reactors and other
programs cperated for U.S. DOE. Historically, thorium was also
processed and is currently being stored at the facility. As a
result of these processes, the plant has generated both
radicactive and non-radicactive hazardous waste.

4. On November 21, 1589, (54 Federal Regjster 481E84) the

FMPC was included on the NPL.

B. On the basis of results of testing and analysis and the

review of files and records by U.S. EPA and the Ohio
Environmental Protection Agency A}, U.S. EPA has determined

- &%

L

&
oo
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1. Hazardous substances, pollutants, ©T contaminants as
defined in Section 101(14) and (33) of CERCLA, 42 Uv.s.C.
§9601(14) and (33), and hazardous constituents as listed in
Appendix VIII to 40 Code of Federal Regqulations (CFR) Part 261
and Appendix IX to 40 CFR Part 264 have been released at and from
the facility within the meaning of Sections 101(22), 104, 106,
and 107 of CERCLA, 42 U.S.C. §§9601(22), 9604, 9606 and 9607.

2. FMPC constitutes a facility within the meaning of
n 101(9) of CERCLA, 42 U.S.C. §9601(9), and Section 3008 (h)
of RCRA, 42 U.s.C. §69528(h).

3. U.S5. DOE is a person as defined by Section 101(21) of

£9601({21).
4. U.S. DOE is the owner of the FMPC as defined by Section
101(9) and 107(a) (1) of CERCLA, 42 U.S.C. §§9601(9) and
9607 (2)(1). '
5. With respect to theose releases and threatened releaseas

identified in Paragraph B.l1 above, U.S. DOE is a responsible

gre=m within =%e reaning cf Section 1C7 of CERCLA, 42 U.S.C.

'}

§9607.

6. FMPC is an existing hazardous waste nanagement facility
as defined under 40 CFR 260.10 and Section 3004 and 3005 of RCRA,
7. Any response measures to be taken pursuant to this
Agreement are reasonable and necessary to protect public health

or welfare or the environment.

23
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8. The determinations necessary for the issuance of an

order under Section 106(a) of CERCLA have been made, and U.S. DOE

A. The Parties intend to integrate inte this cemprehensive
Agreement U.S. DOE’'s CERCLA response obligations and RCRA
corrective action obligations that relate to the release(s) of
hazardous substances, pollutants, contaminants, or hazardous
constituents covered by this Agreement. Therefore, the Parties
intend that activities covered by this Agreement will be deemed

to achieve compliance with CERCLA, 42 U.S.C. §9601 et seg.: to

satisfy the corrective action reguirements of Sections 3004 (u)

w

and 2004(v) cf RCRA, 42 U.S.C. §86924(u) and €924(v) for a RCRA
permit, and Section 3008(h) of RCRA, 42 U.S5.C. §69528(h) for
interin status facilities: and to meet or exceed all applicable

rederal and State laws and
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regulations, to the extent reguired by Section 121 of CERCLA, 42

U.5.C. §9621. However, this Agreement is not a RCRA permit.

B. Based upon the foregoing, the Parties intend that any
removal or remedial action(s) selected, implemented and completed
under this Agreement shall be deemed by the Parties to be

protective of human health and the envirenment such that



22
remediation of releases covered by this Agreement shall obviate
the need for further corrective action under RCRA. The Parties
ith respect to releases of hazardous waste and
hazardous constituents covered by this Agreement, RCRA-shall be
considered an applicable or relevant and appropriate requirement

'S % -5 % -1 - o L
{ARAK) puUrsuan. ©
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€. If a RCRA permit is irsued to U.S. DOE fer on-going

hazardous waste management acti
shall reference and incorporate any appropriate provisions,
inecluding appropriate schedules (and the provision for extension
of such schedules), of this Agreement into such permit. The
Parties intend that the judicial review of any permit conditicns
which reference this Agreement shall, to the extent authorized by

law, only be reviewed under the provisions of CEIRCIA.

D. Except for the provisions specifically set forth herein,
+mis xgreement shall not alter U.S. DOE's authsrity with respect

+a ramasval actions conductsd pursuant to Section 104 of CERCLA,

n
|

A. U.S. DOE shall develop and perform the following removal
actions in accordance with the provisions of this section to

abate, minimize, stabilize, mitigate, or eliminate the release cr

[ \)
(&1
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threat of release of hazardous substances, pollutants,
accordance with the schedules cutlined below:

1. Remcval Number 1l: Contaminated Water Under
FMPC Buildings

U.S. DOE has submitted te U.S. EPA for approval a work plan
for vork to be performed in removing the contaminated water from
under Plant €. U.S. BOE has received approval for implementation
of this work plan. UPon receipt of notice from U.S. EPA, U.S.
DOE shall submit to U.S. EPA for approval a work plan for the
urther removal of additional contaminated wvater froz under that
or any other FMPC building in accordance with schedules specified

by T.S. EPA in the notice.

2. Removal Number 2: Waste Pit Area Run-off
Contrel

On or befcre May 30, 1990, U.S. DOE shall subrit > U.S. EPa
for approval an Engineering Evaluation/Cost Analysis (EE/CA) to
evaluate removal alternatives to address contaminated waste pit
area runoff. At the same time, U.S. DOE shall make the EE/CA
available for public comment in accordance with the NCP. Witkin
thirty (30) days of U.S5. EPA appreval of the EE/CA or within
thirty (30) days of the close of the public comment period,

hever is later, U.S. DOE shall submit to U.S. EPA for

[
sl:o&‘i r o

approval in accordance with Paragravh C. of this Section a work
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plan for the work to be performed in completing the selected

alternative(s).

3. Removal Number 3: South Groundwater Contamination Plume

U.S. DOE is preparing an EE/CA to evaluate removal
aiternatives for the south groundwater contaminaticn plums.

Among the alternatives that are being evaluated are: (1) a
groundvater cellection system, the location of which will be
established after additicnal data is collected regarding the
magnitude and extent of groundwater centamination; and (2) an
alternate water supply for users of contaminated groundwater.

By December 15, 1989, U.S. DOE shall submit to U.S. EPA for
reviev and approval a proposal for the additional monitoring
wells to further evaluate the south groundwater contamination
plupe. This proposal is subject te the review and approval
process outlined in Paragraph € of this Section. U.S. DOE shall
include in this proposal a schedule for installation of the wells
and subzissicn of édata te U.S. EPA. U.S. DOE shall izplement tlhe
approved propesal in accord
therein. This proposal shall provide for additional groundwater

monitoring in the event U.S. EPA determines that additional data

to the approved proposal.
on or before April 15, 1950, U.S. DOE shall submit the ET/CA
that evaluates removal alternatives for the south groundwater

contamination plume te U.S. EPA for review and approval in

27
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accordance with Paragraph C of this Section. At the same tinme,
U.S. DOE shall make the EE/CA available for public comment in

the NCP In th

event tha

ot

ccordance wit

a grounduvatsy
collection system is among any alternatives selected, U.S. DOE
shall submit to U.S. EPA, within ninety (90) days of notification

. e

F asemale ¢m -~ - - - P . | P —— —_
that no iticnal groundwataer data is raguirsed to support this

ramoval, a2 wvork plan for implementation of that alternative. In
the event that an alternate wvater supply or any other removal
alternative is selected, U.5. DOE shall submit within thirty (30)
days of U.S. EPA's approval, or within thirty (30) days of the
clese of public comment period whichever is later, a work plan
for izplementation of that alternative. The work plan(s) shall

include schedules for compietion of design, commencement of

construction, and completion of construction.

4. Removal Numbey 4: Silee

On or before August 1, 1990, U.S. DOE shall submit te U.S.

th
1)
H

TP appreoval, an EE/CA for a removal action fer silecs 1 and

-
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. he same tipe, U.S. DOE shall make the EE/CA available for
public comment in accordance with the NCP. As part of this
EE/CA, U.S.DOE shall include the evaluation of the feasibility of
construction of a protective structure enclosing silos 1 and 2.
Within thirty (30) days of U.S. EPA approval of the EE/CA, or
within thirty (30) days of the close of the comment period

whichever is later, U.S. DOE shall submit to U.S. EPA for

Q)
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approval a work plan for the implementation of the selected

removal action.

B. The work plans required by this section shall provide a
concise description of the activities to be undertaken to comply
with the requirements of this Agreement. The work pians shail
alsc contain but not be limited to the following: 1) a health
and safety plan: 2) a sampling and analysis plan: 3) a quality
assurance plan; and 4) a2 schedule for the completion of the work

to be performed.

orth in this section, any work

3]

€. Except as otherwise set
plan, EE/CA or proposal to be submitted pursuant to this section

is subject to U.S. EPA review and modification, approval, or

m
disapproval in consultation with the State. Any modification of

purposes of this Agreement, CERCIA, the NCP, and U.S. EPA
guifance and pcliicy documents. Within thirty (30) days cf
receipt cf any work plan, EE/CA or proposal, U.5. EF
notify U.S. DOE in writing, of medificatien, approval, or
disapproval of the work plan, EE/CA or proposal or any part
thereof. Upon receipt of U.S. EPA's written notification of
modification or disapproval of any work plan, EE/CA, or proposal,
U.S. DOE shall submit a revised work plan, EE/CA or proposal
within thirty (30) days of receipt of such notice. In the event

subsequent disapproval of any work plan, EE/CA or proposal cannot

=TT T T e T === T = &S T e
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be resclved by informal means, the dispute resolution process of
Section XIV shall be invoked. Within five (5) days of U.S. EPA's
approval, U.S. DOE shall commence implementation of the approved
vork plan or proposal in accordance with the requirements and
time schedules gat forth i

The fully approved work plans, EE/CAs and propesals required

under this Section shall be incorporated into and made an

R 1 .
OICS8bis part of this Agreemant.

D. All wvork undertaken by U.S. DOE pursuant to this section
shall be performed in conforzance with the requirements of this
Agreement, CERCLA, the NCP, and U.S. EPA quidance and policies.
Except as provided for in Section 121 of CERCLA, U.S. DOE shall
be responsible for obtaining all applicable State or local
permits that are necessary for the performance of any work under

this Agqreenent.

H

A1) materials remcved fraz <
treated at facilities operating in compliance with applicable
provisions RCRA, the Texic Substances Control Act, 15 U.S.C.
§2601 et seg., and other Federal and State requirements,
including U.S. EPA's Off-Site Policy (Revised Procedures for
Planning and Implementing Off-Site Response Actions - Interim
Policy, from J. Winston Porter dated November 13, 1987). Permit
requirements for such off-site disposal are given in Section

XIII, Paragraphs C and D.
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F. To expeditiously minimize the potential risks to human

health and the environment, U.S. DOE shall propese and implement
additicnal removal actions. Prior to amendment of this
Agreement, U.S. DOE initiated the following removal actions: K-
€5 Decant Tank (Removal #5); Exposed Materials at Pit 6 (Removal
§6): and Plant 1 Pad (Removal #7). Removal Actions 1-7 shall be
referred to as Phase I. U.S. DOE shall identify removal actions
in additional phases, as necessary information regarding the Site

becones available.

1. Phase II consists of removal actions identified as of
the date of this amended Agreement. U.S. DOE shall submit
removal action work plans, or other appropriate documentation,
for the following activities in accordance with the schedules
provided below:

a. Inactive Flyash Pile Contrecl (Removal $#8): 8/15/91
b. Remcval of Waste Inventories (Removal #9)
(1) Current Low Level Waste Management
Procedures: 8/30/91
(2) Thorium Management Procedures
A. Overpacked and Ready to Ship:
8/30/91
B. To Be Overpacked: 10/01/91
c. Active Flyash Pile Controls (Removal #10)
(1) Submit Letter Report for Survey of Electrical
Utility Practices for Applicability: 9/27/91
(2) Subnmit Work Plan: 3/02/92

d. Pit 5 Experimental Treatment Facility (Removal
$#11): 110/30/91

e. Safe Shutdown (Removal £12): Submit Current Work
Procedures to U.S. EPFA on 10/31/91

31
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f. Plant 1 COre Silos (Removal #13): 1/10/92

g. Contaminated Soils Adjacent to Sewage Treatment
Plant Irncinerator (Removal #14): 1/23/92

h. Scrap Metal Piles (Removal #15): 1/31/92

i. Callect Uncentralled Production Area Runaff —-
Northeast (Removal $#16): 3/02/52

o4 PFommwasrasad Choaweams od Oad amad Malies o fDammers 1 A AT

J. J.mpd.uku al.usug- i «IWidd Eilvd AL e L AVERAl ' ¥ A Wad J o
3/25/92

| Ty P - - o A er_ A -t _ W e Wl oA VA . P FeyY e

Faw w@IILLI UL LXPUS.G maverlal 1l rie J ifsavuvad fql.ﬂ}:
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In addition to the removal actions listed above, U.S. DOE has
agreed to participate in tlie provision of public drinking water
toc residents impacted by the south groundwater contamination
pluze.

2. Phase III. On or before January 15, 1992, U.S. DOE
and a schedule for submitting work plans, or other appropriate
documentation for such actionsz. This list shall include, but
€hall not be limited +ao: Safe Shutdeown, U
(Remcval $£12), Low Level Was:e Management, Updated Procedures
(Removal 79), and Plant 7 Dismantling (Remeval $#15). If the
Removal Actions identified by U.S. DOE are approved by U.S. EPa,
then U.S. DOE shall submit work plans, or other appropriate
documentation, in accordance with the approved schedules.

3. The phased approach to removals, as described in
Sections IX.F.l and 2 above, is intanded to facilitate and

expedite the identification and implementation of response

actions at the Site. As response actions at the Site progress,

32
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U.S. DOE agrees to review annually the existing remeval and
remedial actions and the reed for additional removal actions. On
or before January 15, 1993, and every year thereafter until the
RODs for OUs 1-5 are finalized, U.S. DOE shall provide

information on its review tms U.S. EPA for review and comment

under Section IX.H, below. Nething in this provision shall bas

interpreted to limit or restrict U.S. DOE's or U.S. EPA's

106 or 120 of CERCLA
Nothing in this provision shall be interpreted to affect U.S.

DOE's or U.S. EPA's rights or cbligations to propose or conduct

4. U.S. DOE shall perform and report upon a study detailing
existing buildings and facilities that will be needed during
remediation of the Site. This study snall aiso identify any new
buildings that need tc be constructed and shall identify
buildings which are no longer needed and can therefore be
removed. This study is intended to allow for the systematic
planning of removal actions in the production area under OUs 3
and S. This study shall be prepared and submitted to U.S. EPA by
January 15, 1993, and shall be reviewed on an annual basis and
updated if necessary. Any updates shall be provided with the

annual list of new removal actions described in Section IX.F.3

above.

G. Additional Removal Actions will be taken at the facility

if:
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i. U.S. DOE determines that & Remcval
apprepriate; or

2. U.S. EPA requests that a removal zction be conducted and
U.S. DOE agrees to perform such removal; or

3. Newly discovered or re-evaluated releases or potential
releases of hazardous substances, pellutants, contamirfants, or
hazardous constituents at or froem the Site present an imminent

and substantia) endangerment te human health or the environment.

H. Except as otherwise provided by this Section, prior to

removal activitiee, 1

n

. DOE shall notify U.S. EPA in
writing by return receipt mail or hand delivery of its propesed
removal actien and allow U.S. EPA an adeguate opportunity for
timely review and comment. U.S. DOE notificaticn shall contain
adequate specificity to permit meaningful review and comment. An
emergency removal action taken because of imminent and
substantial endangerment to human health or the environment Gay
be taken by U.S. DOE without following the notice and conmment
procedures of this Paragraph only if consultation would be
impractical. U.S. DOE agrees to exercise its removal authority
only in a manner that is consistent with the purposes of this
Agreement, including the review and consultation provisions set
forth herein. Nothing in this Section or any other part of this
Agreement shall res
authorized under Section 106 of CERCLA necessary to abate

releases or potential releases cof hazardous substances,
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pollutants, contaminants, or hazardous constituents at or from
the facility that present an imminent and substantiai

endangerment to public health or welfare or the environment.

X. REMEDIAL INVEETIGATION AND PEASBIBILITY STUDIES

A. Pursuant to the terms of the 1950 Consent Agreement, U.S.

EPA and U.£. DOE agreed:

1. The RI/Preliminary FS work plan, including sampling
and analysis plan and quality assurance program plan (QAPP), has

e - bk £ _~dd -8 -——-—

d kv 1T S EPA Thess deocuments, including all U.S.

EPA-approved addenda and modifications to the work plan, are
incorporated into and made an enforceable part of this Agreement

and are included as Attachment I.

f 2

2. U.S. EPA recognizes that U.S. DOE has submitted a FS
work plan to U.S. EPA for review. Within thirty (30) days of
receizt =L nztize frcm U.S. EPA, U.S. DOE shall sub=it %o U.S.
EPA for approval, in consultation with the State, a revised FS
work plan to identify the operable units as described in this
Section. The revised FS work plan shall be considered a primary
document and finalized in accordance with the provisions of
Section XII of this Agreement. The revised FS work plan shall
provide for the performance of an FS for each operable unit that
s the standards set forth in CERCLA, the NCP, and applicable

U.S. EPA guidance and policy. The work plan shall contain a

W
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schedule for the coxpletion of the FS report for each operable

unit and provide for submittal by U.S. DOE of an Initial

in the schedule in Paragraph C of this Section.

B. U.S5. DOE and U.S. EFA further agrea:

1. No later than October 15, 1991, U.S. DOE shall submit a
general RI/FS Work Plan addendum to U.S. EPA for review and
approval. This addendum shall imclude a detailed scheme for
develcpnent and completion of the OU 1-5 Baseline Risk

Assessments and the general approach for the Site-Wide

include the methodelogy, assumptions, models and parameters for

establishing risk-based Remedial Action goals and completing all

risk assessments, as provided by CERCLA, the NCF, and applicabl
U.S. EPA policy and gquidance.

2. U.S. DOE has submitted RI/FS Work Plan addenda for <the
perfor—ance of treatability studies required for OUs 1,2, and 4.
U.S. DOE shall submit an RI/FS Work Plan addendum for the
perforrance of treatability studies for OU 5 no later than April

17, 1992. U.S. DOE shall submit addenda proposing additional

Titeyr etniAiaes imAaluAime frantabn
lity studies , ineludin S treatab
deterrined to be necessary by U.S. EPA, in a timely ranner as

necessary to ensure compliance with the schedules contained in

this Agreement. All work plans shail expiain the purpose of the

36
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treatability studies and shall ineclude a level of study
sufficient to evaluate the varicus treatment options during the

detailed analysis of alternatives.

C. For completion of the RI/FS and implementatiocn of the

the Sita haz bean divided inte five operable

units and a Comprehensive Site-Wide Operable Unit ("the Operable

Units”) as identified below. U.S. DOE shall finalize in

. . 4 s . o o - - e -
accordance with Section XII of ¢h

primary documents for each operable unit in accordance with the
requirements of this Agreement, CERCLA, the NCP, applicable U.S.

EPA guidance and pelicy, and schedules set forth below:

#§1. Operable Unit 1: Waste Pit Area. Waste pits 1-6,
clearwell, burnpit, berms, liners and seoil within the
operable unit boundary as approved in the RI/FS work
plan addendum.

a. Initial Screening of Alternatives: January 4,
1591;

b. RI Report/Baselire Risk Assessment: October 12,
1893,

c. FS Report/Comprehensive Response Action Risk
Evaluation: March 7, 1994:

a. Propesed Plan: March 7, 1994:

£ : n: December €, 1994,

-. mAR __ wr. . i [ L [y Ty

UPBIEDLB UDI‘C £2: OUOrvaer waste UDIIS- riyasii plll:s,
other south field dispesal areas, lime sludge ponds,
solid waste landfill, berms, liners, and soil within

the cperapble unit boundary as approved in the RI/TS
work plan addendun.

37
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4.

35

a. Initial Screening of Alternatives: April 18,
1%51:

b. RI Report/Baseline Risk Assessment: October 19,
1592

2 1ana
Mareh 15, 15537

rt/Comprehensive Response Action Risk

d. Proposed Plan: March 15, 1993;

Propesed Draft Record of Decisien: December 10, 1993.

Operable Unit 3: Preduction Area. Production area and
production-asscciated facilities and equipment
{inciudes ail above and below-grade improvements)
including, but not limited to, all structures,
equipment, utilities, drums, tanks, solid waste, waste,
product, thorium, effluent lines, K-65 transfer line,
wvastewater treatment facilities, fire training
facilities, scrap metals piles, feedstocks, and coal
pile.

a. RI/FS Work Plan Addendum: June 2, 1992

we

b. Initial Screening of Alternatives: March 28,
1995:

c. RI Report/Baselir2 Risk Assessment: March 13,

/Comprehensive R
n: 9

ponse Action Risk
August 7, 1 :

es
§56;
e. Preopocsed Plan: August 7, 1996:

Propesed Draft Record of Decision: May 2, 1957.
Operable Unit 4: silos 1-4. Siles 1, 2, 3, and &,
berms, decant tank system, and soil within the operable
unit boundary as approved in the RI/FS work plan

addendun.

a. Initial Screening of Alternatives: October 31,
1990:

b. Rl Report/Baseline Risk Assessment: April 19,
1993;
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c. FS Report/Comprehensive Response Action Risk
Evaluarion: Septembeyr 10, 1893;

d. Fropesed Plan: September 10, 1993;

Proposed Draft Record of Decision: June 10, 1994

#S. Operable Unit S5: Environmental Media. Groundwater,
surface wvater, soil not included in the definitions of
OU #1-4, sediments, flora, and fauna.

Initial Screening of Alternatives: April 16,

o

993;

b. RI Report/Baseline Risk Assessment+*: June 24¢,
1994;

c. FS Report/Comprehensive Response Action Risk
Evaluation: November 16, 199%4:;

d. Proposed Plan: November 16, 1994:
Proposed Draft Record of Decision: August 2, 1995.

+ The Site-Wide Ecological Assessment shall be included in
the Baseline Risk Assessment for OU 5.

Comprehensive Site-Wide Operable Uni4: An evaluation of
remsdies selectad for OUs 1-8, above {including remedial and

removal actions) to ensure that they are protectlve of human

health and the environment on a site-wide basis, as required
by CERCIA, the NCP and applicabls U,S. EPA policy and

- W e b juf fo e e Vet ok Bd .
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Work Plan Addendum: No later than six (6) months
following signature of the ROD for ©OU 3;

’
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b. Site-Wide RI/Prcjected Residual Risk Assessment
Report: The Site-Wide RI/Projected Residual Risk
Assessment Report shall be submitted in accordance
with the schedule approved in the Work Plan
Addendum abave:

c. FS Report: If required by U.S. EPA, the FS5 Report
shall be provided in accordance with the schedule
approved in the Work Plan Addendum above.

Cw
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d. Proposed Plan: The Proposed Plan shall bs
provided in accordance with the schedule approved

in the Weork Plan Addendum above.

=
=/

Proposed Draft Record of Decisiecn: The Proposed Draft
ROD shall be providad in accordance with the schedule
approved in the Work Plan Addendum abova.

D. For each of Operable Units 1-5 at the Site, U.S. DOE shall
conduct and report upon an RI and Baseline Risk Assessment that
shall be finalized as provided for by Section XII of this
Agreement, and in accordance with the requirements and time
schedules set forth in the approved RI work plan, as amended by
this Agreement. Each Baseline Risk Assessment shall include a
scenario evaluating current conditione at the Site, assuming neo
further response actions and no institutional controls for the OU
under consideration and shall assume no additional contribution
of risk frem the other individual OUs. A Baseline Risk

Assessment shall be incorporated inteo each OU RI Report.

E. For each of Operable Units 1-5 at the Site, U.S. DOE shall
develop and submit to U.S. EPA an Initial Screening of
Alternatives to be finalized in accordance with Section XII. For
Operable Units 1-5, U.S. DOE shall within five (5) days of
submittal of the Initial Screening of Alternatives to U.S. EPA
notify the State of Ohio and request the State to identify
potential State ARARsS within thirty (30) days or less of receipt

of the

Initial Screening of Alternatives in accordance with the

requirements of Section 121 of CERCLA.

-
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F. For each of Operable Units 1-5 at the Site, U.S. DOE shall

undertake and report upon an FS that shall ba finalized as set

and time schedules set forth in the approved work plan. A

Comprehensive Response Action Risk Evaluatien shall be develcped

D I N L e . . SR ) N =
U ang lincliudeud as an 4appenulx v Wil P~

pplicable
Reports. Each Comprehensive Response Action Risk Evaluation will
svaluate the risk associated with the proposed alternatives and
factor in the cumulative residual risk associated with the other
0Us. The purpose of this analysis is to evaluate the potential
risk reduction from each proposed alternative in the context of
the risk posed by the Site as a whole. The cumulative residual
risk contribution from the other OUs will be estimated based upon
the selected alternative, or the Leading Remedial Alternative.

As described in Section X.I, below, the Site-Wide
tCharacterization Report will initially present the Leading

Remecdial 2lternative for each OU; however, the determination of

the Leadins Rexedial] Alternative shall be rodified as necessary
rem em LT mmtr mamer 3w m—— - Ak memml Tas eha mcsemisl adderm
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residual risk contribution from other OUs shall be based upon
data available at the time the FS is prepared. Where site-
specific data are not available, residual risk will be estimated
based upon best professional judgement, consistent with CERCLA.
The IS Report will contain sufficient information within the

text, or by reference, to support the development cof the

curulative residual risk analysis. Each Comprehensive Resporse
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Action Risk Fvaluation must consider the anticipated use of the

Site irmediately after implementation of response actions and

G. Follewing finalization ef the RI and FS Reports where
required for each of Operabie Units 1-5 and tha Site=¥Wids
Operable Unit, U.S. DOE shall, after consultation with U.S. EPA
pursuant t> Section XII, publish its Proposed Plan for public
review and comment in acceordance vith CERCLA, the NCP, and
applicable U.S. EPA policy and guidance. Within sixty (60) days
following the close of the public comment peried, U.S. DOE shall

subrit *o U.S. EPA an initial draft responsiveness summary and a

proposed draft ROD that censiders c

mments received during the
public comment period. In addition to requests under Section

XVIII, U.S. DOE may request an additional thirty (30) days to

draft ROD if cuch extension does not delay the milestone deadline
for subziﬁtal of the proposed draft ROD as provided in Secticn
X.C. of this Agreement. This extension shail ke provided at U.S.
EPA's sole discretion and shall not be construed te limit U.S.
DOE's or U.S. EPA's ability to request or grant extensions under
Section XVIITI of this Agreement. Within thirty (30) days of

ROD, U.S. EPA, in consultation with the State, will review and
approve or reciest U.S. DOE to modify the draft responsiveness

csed draft ROD in accordance with U.S. EPA's

—-—e w @ o E
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comments. Within thirty (30) days of receipt of U.S. EFA's
comnments, U.S. DOE shall incorporate U.S. EPA's comments and
submit a draft responsiveness summary and draft ROD to U.S. EPR
for its approval or meodification. In the event that U.S. EPA, in
consultation with the State, approves the initial draft

responsiveness summary and propecsed draft ROD or the revised

draft responsiveness summary and draft ROD, U.S. DOE will sign
the final documents and transmit the ROD to U.S. EPA for
signature within thirty (30) days of bsing notified of U.S. EPA's

approval. In the event that U.S. EPA does not approve the
revised draft resporsiveness summary and draft ROD, U.S. EPA, in
consultation with the State, shall modify these documents and
sign the ROD. The ROD is final and effective upon signature by
the Regional Administrator and not subject to dispute by U.S.

DOE.

H. TFor the Cormprehersive Site-Wide Operable Unit, U.S. DOE

s=a2ll develer and sukmit £z U.S. IPA a Site-Wide RI/Frojected

(4]

Residual RA to be finalized in accordance with Section XII. The

4

Site-Wide RI shall incorperate by reference all data collected

pursuant to the RIs for OUs 1-5 or the removal actions and shall

RODs. The Site-Wide RI shall also gather any additional sampling

data if necessary to support the Site-Wide Feasibility Study.

~re -

The Projected Residual RA shall document all risk which is

anticipated %o remain at the Site following the implementation cf

W=
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the response actions embodied in the OU 1-5 RODs and the selected

removal actions. The Projected Residual Risk Assessment shall be

used tec d

u eterzine whether the previously seliected response
actions are protective of human health and the environment ag
required by CERCLA, the NCP and applicable U.S. EPA policy and
idanca.

If, subject to dispute resolution under Sectien XIV, U.S.
EPA determines that the results of the Site-Wide RI/Projected
Residual RA Report indicate that the selected removal and

[

remedial alterratives for OUs 1-5 are protasctive of hucan health
and the environnment on a site-wide basis, consistent with CERCLA,
the NCP and applicable U.S. EPA guidance and policy, an FS Repor:
will not be required. 1In this case, the parties anticipate that
a Propcsed Plan and a ROD for the Comprehensive Site-wWide
Operable Unit will recormend ne further remedial action at the
Site, in accordance with CERSLA, the NCP and applicable U.S. EPA
guidance and policy. U.S. DOE shall publish the Proposed Plan
and sukmit a prcossed draft ROD in aceordance with the procedures
set fsrth in Section X.G.

If, subkject to dispute resoclution under Secticn XIV, U.S.
EPA determines that the Site-Wide RI/Projected Residual Risk
Assessment Report indicates that the selected removal and
remedial actions for the individual OUs are not protective of
hupan health and the envircnment on a site-wide basis, U.S. DOE

shall submit an FS Report. 1In the event that an FS Report is

necessary, within sixty (60) days after U.S. EPA's determination

44
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above, U.S. DOE shall submit an Initial Screening of Alternatives
modifications to selected alternatives for OUs 1-5 and a list of
any action specific ARARs for the listed alternatives. The FS
Report shall evaluate alternatives for reducing risk among the
five operable units such that the response actions taken at the
Site are protective of human health and the environment. The FS
Report shall be submitted to U.S. EPA for reviev in accordance
with the schedule provided herein. In the event an FS Report is
hecessary, then U.S. DOE shall develecp a Proposed Plan which
describes the selected remedial alternative. U.S. DOE shall

publish this Propesed Plan and subm

M
Wi

5]
.
(4]

Wide Characterization Report to U.S. TPA for review and

finalization in accordance with Section XII. The report shall

th

previde 2 one tize summary of all site data available as of
-Decerber 1, 1991. Based upen this data, and upon best
professiocnal judgement, U.S. DOE shall present lLeading Remedial
Alternatives for OUs 1-5. Additionally, this report shall
contain a Preliminary Baseline Risk Assessment which
characterizes the current and potential threats to human health

and the environment that may be pssed by contaminants at the

entire Site. The Preliminary Baseline Rick Assessment shall
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consider the risks which currently exist at the Site., if ne

further response actions or institutional controls are applied.

J. All documents appraved pursuant to this Secticn, ars

incorporated and made an enforceable part of this Agreement.

A. Within sixty (60) days of finalization of the RODs for
Operable Units 1-5 as set forth in Section X, U.S. DOE shall
submit to U.S. EPA for appreval in acecordance vith Section XII
the work plan to accomplish the design of the remedial action for
that Operable Unit ("the Remedial Design Work Plan” or "RD Work
Plan"). Each RD Work Plan shall include, but net be limited ta,

a schedule for the implementation cof the tasks required to

complete the remedial design. In accordance with a deadline set

forth in the approved RBRP Werk Plans for Cperable Units 1-5, U.5.
DOE shall submit to U.S. EPA for apprecval, in acccrdance with
Section XIXI, the remaining portion ("RA Work Plan") of the RD/RA

ian and RA Work Plan), including

~

cmbined RD wWork
but not limited to, the following project plans: (1) a sampling
and analysis plan which includes quality assurance project
plan(s) and field sampling plan(s):; (2) a health and
safety/contingency plan: (3) a plan for satisfaction ef

permitting requirements: (4) a groundvater monitering plan; and

(5) an operations and maintenance plan. Each RD/PA Work Plan,

4o
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including the RD Work Plan, shall be developed by U.S. DOE in
confermance with the ROD, the Statement of Wor
Remedial Design and Remedial Action guidance and pelicy
applicable at the time of the final ROD date, and any additional
guidance documents provided by U.S. EPA. Each RD/RA Work Plan
shall also include a schedulea for implementation of the RD/RA

tasks and submittal of RD/RA reports.

B. In the event that the ROD for the Comprehensive Site-Wide
Operable Unit requireg-further remedial action at the Site, then

vithin sixty (60) days of finalization of the ROD as set forth in

simm ¥, .S NAT emrall enhmie +#m 11 TDA fayr armnnreaval n
b , J.E. DOE hatil cubmit ¢ta .5, EFA oy annraval 1in

-~ -
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accerdance with Section XII, the work plan to accomplish the
design of the remedial action ("the Remedial Design Werk Plan" or
*RD work FPlan®). The RD Work Planm shall imclude, but not be

limited to, a schedule for the implementation of the tasks

required to complete the remedial design. In accordance with a

Wide Operable Unit, U.S. DOE shall submit te U.S. EPA for
approval, in accordance with Sectien XII, the remaining portion
("RA Work Plan”) of the RD/RA Work Plan (the combined RD Work
Plan and RA Work Plan), including, as necessary, but not limited
to, the follewing project plans: (1) a sampling and analysis plan
whieh includes quality assurance project plan(s) and field

n:

- —— - —id St IigEII= 1
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plan for satisfaction of permitting requirements; (4) a

47
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groundwvater monitoring plan; and (5} an cperaticns and
maintenance plan. The RD/RA Work Flan, shall be developed by
U.S. DOE in conformance with the ROD, the SOW, U.S. EPA Remedial
Degign and Remedial Acticn Guidance and policy applicable at the
time of the final ROD date, and any additional guidance documents
provided by U.S. EPA. The RD/RA Work Plan for the Comprehensive
e=Wids Operable Unit shall also include a schedule for

implementation of the RD/RA tasks and submittal of RD/RA Reports.

C. U.S. DOE shall commence the implementation of the RD work
plan and RA work plan for Operable Units 1-5 and the
Comprehensive Site-Wide Operable Unit within thirty (30) days of
approval and finalization of each work pian pursuant te Section
XII. All work shall be cenducted in accocrdance with CERCLA, the
NCP, U.S. EPA guidance and policy, and the requirements of this
Agreement, including the standards specifications and schedules
contained in the RD/RA Work Plan.

D. If required by CERCLA, the NCP, or applicable U.S. EPA
guidance or poiicy, U.S. DOE shall perform and subrmit a Site-Wide
Residual Risk Assessment Report to evaluate whether response
actions taken at the Site are protective of human health and the
environment. This Site-Wide Residual Risk Assessment Report
shall be submitted following completion of all responss acticns
at the Site in accordance with CERCLA, the NCP, and applicable

U.S. EPA guidance or policy.
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E. All documents approved pursuant to this Section shall be
incerporated into and made an enforceable part of this Agreement.

=T o

XII. CONSULTATION WITH U.8. EPA

Review and Comment Process for Draft and Final Documents

The provisions of this Section establish the procedures that
shall be used by U.S. DOE and U.S. EPA to provide the Parties
with appropriate notice, review, comment, and response to
conzents regarding RI/FS and RD/RA documents, specified herein as
either primary or secondary documents. In accordance with
Section 120 of CERCLA, U.S. DOE will normally be responsible for
issuing primary and secondary documents toc U.S. EPA. As of the
effective date of this Agreement, all draft and final reports feor
any deliverable docuzment identified herein shall be prepared,
distributed and subject to dispute resclution in accordance with
Paragraphs B through J below.

The desigration of a document as "draft" or "final" is
th UU.5. FPA in accordance
with this Secticn. Such designation doces not affect the
obligation of the Farties to issue docurments that may be referred

_ o S e . L 1 - -
o herein as "final", to the

P
appropriate and as required by law.

439
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B. General Process for RI/FS and RD/RA documents:
Primary documents include those reports that are major,
discrete portions of RI/FS and RD/RA activities. Primary
documents are initially issued by the U.S. DOE in draft and are

subijsct ¢

eview and comment by U.S. EPA, in consultation with

2]
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the State of Ohio. Fellowing receipt of comments on
draft primary document, U.S. DOE will respond to the comments
raceived and issue a draft final primary document that will
become the final primary document eithar 30 days aiter the period
established for review of a draft final document if dispute
resolution is not invoked or as modified by decision of the
dispute resclution process.

2. Seccndary documents include those reports that are
" discrete portions of the primary documents and are typically
input or feeder documents. Secondary documents are issued by
U.S. DOE in draft subject toc review and comment by U.S. EPA, in
consultation with the State of Ohic. Although U.S. DOE will
respond to comnents received, the draft secendary documents may
be finalized in the context of the correspending primary
documents. A secondary document may be disputed at the time the

corresponding draft final primary document is issued.

C. Primary Documents:
1. U.S. DOE shall cocmplete and transmit draft reports for

the following primary documents for OUs 1-5 to U.S. EPA for
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review and comment in accordance with the provisions of this

Section:
a. Remedial Investigation/Baseline Risk Assessment
Repert:
P. 1Initial Screening of Alternatives:
c. Feasibility Study Report:
d. Proposed Plan:
e. Remedial Design Werk Plan: and
f. Remedial Actoen Work Plan.
2. U_S. DOF =hall cemmplets and transmit draft reports for

the following primary decuments for the Comprehensive Site-Wide

Operable Unit to U.S. EPA for review and comments 1n accordance

Sdel o "
dil wliE

- ——yry ey e
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a. Site-Wide Remedial Investigation/Projected
Residual Risk Assessment Work Plan Addendum

o - R > - 2 _ _ er am.
43 pIrovigeua unuer oacilull A.w.

b. Site-Wide Remedial Investigation/Projected
Pes1Ztal P1sKk Assess=ent HepdartT:

c. Initial Screening of Alternatives:™
d. Site-wWide Feasibility Study Report:*
e. Prepesed Plan:

£. Remedial Design Work Plan:+*

g. Remedial Action Work Plan:+

* If determined to be necessary by U.S. EPA.



3. In addition to the documents listed above, the fecllowing
docunments shall be treated as primary documents for the purposes
of dispute resclution under Sectien XIV and enfiorcement under
Section XVII, and U.S. DOE shall complete and transmit these
docuzments to U.S. EPA for review and comment in accordance with
the provisions of this Section:

a. OU #3 Remedial Investigation/Feasibility
Study Work Plan Addendum as provided under
Section X.C;

b. Site-wWide Characterization Report:

c. Site~Wide Residual Risk Assessment Report.¥
* Tf required by CERCLA, the NCP or U.S. EPA
pelicy or guidance.

documents identified above shall be subject to dispute
resolution. U.S. DOE shall camplete and transmit draft primary
documenisS in accordance with the timetable and deadiines

established in work plans required by this Agreement.

D. Secondary Documents:
1. U.S. DOE shall complete and transmit draft reports for
the folloving secondary documents to U.S. EPA for review in

accordance with the provisions of this Section: however, U.S DOE

trmel Wy W s
e aSs parls

of the corresponding primary document:

1. 1Initial Remedial Action/Data Quality Objectives;

-

<. Detailed Analysis of Alternatives:

It
A9
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3. Post-screening Investigation Work Plan; «

5. Sampling and Data Results:; and

6. Responsiveness Summary.

# If determined to be necessazry by ¥.S. EFA.

2. Although U.S. EPA may comment on the draft reports fer

the secondary documents listed above, such documents shall not be
subject to dispute resoclution except as provided by Paragraph B
hereof. Unless otherwise provided in this Agreement, target
dates shall be establi5hed for the completion and transmission of

draft secondary reports in the work plans required by this

Agreenment.

E. Meetings of the Project Managers on Development of Reports:

t
The Project Managers shall meet approximately every thirty
(392) days, except as otherwvise agreed by the Parties, to review

and discuss the progress of work being performed at the Site on

e metimaywer swmel = s 4
—rie o i mA ] Sl O i

draft report specified in Paragraphs C and D above, the Project

Managers shall neet to discuss the report results in an effort to

gy S

maximum extent practicabl

e e = 3 5 = L

reach a common underxstanding, to

r

the
with respect to the results to be presented in the draft reporet.

F. ldentification and Determination of Potential ARARS:
1. For those primary reports or secondary docuzents that

consist of or include ARAR determinations, at least thirty (30)
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days prior to the issuance of a draft report, the U.S. EPA, U.S.
DOE, and State Project Managers shall meet to identify and
propose, to the best of their ability, all potential ARARs
pertinent te thes report being addressed. Draft ARAR
determinations shall be prepared by the U.S. DCE in accordance
wvith Section 121(d) (2) of CERCLA, the NCP and pertinent policy
and cuidanca issued by U.S. EPA. The determination of final

ARARS by U.S. EPA shall be final and not subject to dispute by

2. In identifying potential ARARs, the Parties recognize
that actual ARARs can be identified only on a site specific basis
and that ARARs depend on the specific hazardous substances,
peilutants, contaminants, and hazardeous constituents at a site,
the particular actions proposed as a ramedy and the
characteristics of a site. The Parties recognize thit ARAR
identification is necessarily an iterative process and that
potential ARARs must bes re-examined throughout the RI/FS process

until a final ROD is issued.

G. 'Review and Comment on Draft Reports:

1. U.S. DOE shall ccmpleta and transmit each draft primary
report to U.S. EPA on or before the corresponding deadline
established for the issuance of the report. U.S. DOE shall
complete and transmit the draft secondary document in accordance

with the target dates established for the issuance of such
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reports in this Agreement or in work plans submitted pursuant to
this Agreement.

2. Unless the Parties mutually agree to another tine
period, all secondary draft documents shall be subject to a
thirty (30) day periocd for review and comment and draft primary
docuzments shall be subject to a sixty (60) day period for review
and comment by U.S. EPA. Review of any document by U.S. EPA may
concern all aspects of the report (including completeness) and
should inelude, but is not limited te., technical evaluation of
any aspect of the document, and consistency with CERCLA, the KNCP

and any U.S. EPA guidance or policy. Comments by U.S. EPA shall

respond to the comment and, if appropriate, make changes to the

draft report. Comments shall refer to any pertinent sources of

upon request of U.S. DOE, U.S. EPA shall provide a copy of the
cited authority or reference. In cases invelving complex or
unusually lencikhy reperts, U.S. EPA may extend the thisty (30) or
sixty (60) day comment period by written notice to the U.S5. DOE
prior to the end of the thirty (30) or sixty (60) day period. If
U.S. EPA gives notice to U.S. DOE of such extensicn beyond the
thirty (30) or sixty (60) day periocd, U.S. DOE shall evaluate the
impact of such an extension on any timetable, deadline or
schedule. Upon agreement with U.S. EPA as to such impact, U.S.

EPA shall grant U.S. DOE an appropriate extension of time. On or

(S
(S]]
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by next day mail their written comments to the U.S. DOE.
3. Representatives of the U.S. DOE shall make themselves
...... v ah e U.S. EPA during the comment period for

purposes of informally responding to questions and comments cn

draft reports. Oral comments made during such discussions need

wolnel o o an
WU | Swe W

not ba the s Y 3 E on the close
of the comment period.

4. In commenting on a draft report that centains a proposed
ARAR determination, UTS. EPA shall include a reascned statement
of whether there is an objection to any portion of the proposed
ARAR determination. To the extent that U.S. EPA does cbject, it
shall explain the basis for its objection in detail and shall
identify any ARARS that it believes were not properly addressed
in the proposed ARAR determination.

. Following the close of the comment period for a draft

comments on the draft repor: submitted during the comment period.
within thirty (30) days of the close of the comment period on a
draft secondary report, U.S. DOE shall transmit to U.S. EPA i
written response to comments received within the comment period.
within thirty (30) days of the close of the comment period on a
draft primary report, U.S. DOE shall transmit to U.S. EPA a draft
final primary report, which shall include U.S. DOE's response to
all written comments, received within the comment peried. While

the resulting draft final report shall be the responsibility of

J0
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U.S. DOE, it shall be the product of consensus to the maximum

6. U.S. DOE may extend the thirty (30) day pericd for
either responding to comments on a draft report or for issuing
the draft final primary report for an additional twenty (20) days
by previding notice to U.S. EPA. In appropriate circumstances,
this time periocd may be further extended in accordance with

Section XVIIT.

H. Availahility of Dispute Resclution for Draft Final Primary
Docuczents:
1. Dispute resolution shall be available to the Parties for
draft final primary reports as set forth in Section XIV.

. When dispute resclution is invoked on a draft primary

The draft final primary report shall serve as the final
prizary repert if no party invokes dispute resoclution regarding
the document or, if invoked, at completion of the dispute
resolution process should U.S. DOE's position be sustained. If
U.S. DOE's determination is not sustained in the dispute
resolution process, U.S. DOE shall prepare, within not more than
thirty (30) days, a revision of the draft final report that

conforms to the results of dispute resolution. In appropriate
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circumstances, the time period for this revision period may be

J. Subsequent Modifications of Final Reports:

Foilowing finalization of any primary report pursuant to
paragraph I above, U.S. EPA or U.S. DOE may seek to modify the
report, including seeking additional field work, pilot studies,
computer modeling or other supporting technical weork, only as
previded in Paragraphs 1 and 2 below.

l. U.S. EPA or U.S. DOE may seek to modify a report after

finalization if it determines, based on new informatien (i.e.,

known, after the report was finalized) that the requested
S

modification is necessiry. U.S. EPA or U.S. DOE may seek such a

: 2 -
tionm by s ritten request to th

modifica ub
Project Manager of tha other Party. The request shall specify
the nature cof the requested modification and how the request is
based on new information.

2. In the event that a consensus is not reached by the
Project Managers on the need for a modification, either U.S. EPA
or U.S. DOE may invoke dispute resclution to determine if such
modification shall be cenducted. Modification of a report shall
be required only upon a showing that: (1) the requested
modification is based on significant new information, and (2) the
ification could be of si

evaluating impacts on the public health or the environment, in

]
(038)
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evaluating the selection of recedial alternatives, or in
protecting human health and the environment.
3. Nothing in this Paragraph J shall alter U.S. EFA's
ability to request the performance of additional work pursuant to
Secticn XV of this Agreement, wvhich does not constitute

modification of a final documert.

IIII. DPERMITS

A e oER GG T W‘f’qﬁ’fmm GTSET et _Z"’\' "’.Hfﬁ"j
121(e) (1) of CERCLIA, 42 U.S.C. £§5621(d) and 9621(e) (1) and the
NCP, that portions of the response actions under this Agreement

and conducted entirely on the Site are exempted from the

ot
ot

procedural requiremen © obtain Federal, State, or local
permits. U.S. DOE must satisfy all Federal and State standards,
requirenents, criteria, or limitations that would have been
included in any such permit to the extent required by CERCLA and

the N

)

P.

B. When U.S. DOE proposes a response action to be conducted

entirely on the Site, which in the absence of Section 121(e) (1)

U.S. DOE shall include in its submittal to U.S. EPA:

[
»
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ation of each permit that would otherwise be
required:

2. ZIdentification of the standards, reguirements,
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criteria, or limitations that would have had to have been met to
cebtain each such permit: and
3. Explanatien of how the response action will meet the
standards, requirements, criteria, or limitations identified in

item 2 aboves.

C. Paragraphs A and B above are not intended to relieve U.S.
DOE from the requirement(s) of obtaining a permit vhenever it
ponse aatisn invelving the shipment, @movement, or
any other off-site activity with respect to hazardous substances,

contaminants, pollutants, or hazardous constituents from the

mana Y o de
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D. U.S. DOE shall notify U.S. EPA in writing of all permits
required for off-site activities as soon as practicable after
U.S. DOE becomes aware of the requirement. Upon recuest by U.S.
EPA, U.S. DOE shall provide U.S. EPA copies of all such permit
applicazizrs and any other documents related to the permit

process.

XIV. RESCLUTION OF DISPUTLS

Except as specifically set forth elsewvhere in this
Agreement, if a dispute arises under this Agreement, the
procedures of this Section shall apply. This Section does not

apply to RODs and Responsiveness Summaries.
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All Parties to this Agreement shall make reasconable efforts
to inforzally resolve disputes at the Project Manager or
ipmediate supervisor level. If reselution cannot be achieved
inforzally, the procedures of this Section shall be implemented
to reseolve a dispute.

When controversies arise which appear likely to result in

3

the need for formal dispute resolution or an assessment of
stipulated penalties, U.S. EPA and U.S. DOE will, as soon as
practicable, use their best efforts teo provide written notice of
the circumstances to the controversy as follows: (1) by the U.S.

DOE Fernald Site Manager to the Associate Director of U.S. DOE's

Regicn V Project Manager to the Director of U.S. EPA Region V's
Waste Management Divisioen. The Associate Director of U.S. DOE's
office of Environmental Restoration and Director of U.S. EPA
Region V's Waste Management Division shall thereafter 1se their
best efforts to resolve the controversy so as to minimize the
nees f=r f=rmal, =izme-cznsuzming dispute resoluticn. This Fearly
warning system"” shall operate in addition to and not in lieu of,
the dispute resoclution process set forth in this Section.

The Part:ies recognize the importance of promoting

consistency in the directions under which U.S. DOE will proceed

»

t +he Site. To this end, the Parties agree that in the case of

a dispute under this Section wherein U.S. DOE claims to be

Ohioc, a representative of the OEPA shall be invited for

)
i
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consultation in dispute resolutiocn, in accordance with the
requirements of CERCLA. This may include informal dispute
resolution, the Dispute Resclutien Committee, the Senior
Executive Committee and/or consultation with U.S. DOE prior to
final dispute resclution. Nothing in this sectien shall restrict

U.S. EPA from issuing a final determination pursuant te the

dispute resolution process.

A. Within thirty (30) days after: (1) the pericd established

(39

or the review of a draft final primary document; or (2) any

'3

ction which leads to or generates a dispute, the disputing Party

shall submit to the other Party a written statement of dispute
setting forth the nature of the dispute, the work affected by the
dispute, the disputing Party's position with respect to the
dispute, and the information the disputing Party is relying upon
to support its positien.

B. 7Pricr to any Party's issuance of a writ*ten

0

dispute, the disputing Party shall engage the other Party in

informal dispute resoluticn among the Project Managers and/or

.

hin the thirt {30) day
dispute resolution period described in paragraph A. of this

Section, the Parties shall meet as many times as are necessary to

discuss and attempt resolution of the dispute.

o8
0o
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€. 1If agreement cannot be reached on any issue within the
informal dispute resclution period, the disputing Party shall
forward the written statement of dispute to the Dispute
Resolution Committee thereby elevating the dispute to the Dispute

rResolution Committee for reselution.

D. The Dispute Resoclution Committee will serve as a forum for
resolution of disputes for which agreement has not been reached
through informal dispute resolution. The individuals designated
to serve on the Dispute Resclution Committee shall be employed at
the policy level (Senior Executive Service or equivalent) or be
delegated the authority to participate on the Dispute Resolution
Comnittee for the purpcse of dispute resclution under this
Agreement. The U.S. EPA represantative on the Dispute Resolution
Comnittee is the Associate Dirscter, Waste Management Division of
U.S. EPA Region V. U.S. DOE's designated member is the Manager
of U.S. DOE's Fernald Office. Written notice of any delegation
o€ authority from 2 Parev's designated reprresentative on the
Dispute Resolution Cormmittee, or on the Senior Executive
Committee descrited in Section F, shall be provided to all other

Parcties within five (5) days of such delegatien.

E. Following elevation of a dispute tc the Dispute Resolution
Cormittee, the Dispute Resoluticn Committee shall have twenty-one
(21) days to unanimously resolve the dispute and issue a written

decision. TIf the Dispute Resolution Committee is unable to

N
Q)
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unanimously resolve the dispute within this twventy-one (21) day
pericd, the written statement of dispute shall be forwarded to
the Senicr Executive Conmittee for resclution.
ittes will cearve az the ferum for
resclution of disputes for which agreement has not been reached
by the Dispute Rescolution Committee. The U.S. EPA representative
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of U.S. EPA Region V. U;S. DOE's representative on the Senior
Executive Committee is the Associate Director of U.S. DOE's
Office of Environmental Restoration. The Senior Executive
Committee members shall, as appropriate, confer, nmeet and exert
their best efforts to resclve the dispute and issue a written
decisien. 1If unanimous resclution of th2 dispute is not reached
within twventy-one (21) days, U.S. EPA's Regional Administrztor

shall issue a written position on the dispute. Within twenty-one

(21) days of the Regicnal Administrator's issuance of U.S. EPA's

b o)
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dispute to the Administrator of U.S. EPA for resolution in
accordance with all applicable laws and procedures. In the event
that the U.5. DOE elects not to elevate the dispute to the
Administrator within the designated twenty-one (21) day
escalation period, U.S. DOE shall be deemed to have agreed with
the Regional Administrator's written position with respect to the

dispute.

h
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G. Upon escalation of a dispute tc the Administrater of U.S.
EPA pursuant to Paragraph F above, the Administrator will review
and resoclve the dispute within twenty-one (21) days. Upen
request, and prior to resolving the dispute, the U.S. EPA
Administrator shall meet and confer with the Secretary of U.S.
DOE to discuss the issue(s) under dispute. The Administrator
shall provide U.S. DOE with a written final decision setting

forth resolution of the disputea.

H. The pendency of any dispute under this section shall neot
affect U.S. DOE's responsibility for timely performance of the

anamal e dolm S
ired by this Agreement, except that the t

VOTX req
completion of work affected by such dispute shall be extended for
a periocd of time usually not to exceed the actual time taken to
resolve any gooé faith dispute in accordance with the procedures
specified herein. All elements of the work required by this
Agreerent which are not affected by the dispute shall continue

and e czmpleted in accordance with the applicable schedule.

I. Vhen dispute resolution is in progress, werk affected by
the dispute will immediately be discontinued if U.S. EPA
requests, in writing, that work related to the dispute be stopped
because, in U.S. EPA's opinion, such work is inadequate or
defecz:ve, and such inadequacy or defect is likely to yield an
or is likely

te have a substantial adverse effect on the remedy selection or
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inmplenmentation process. To the extent possible, U.S. EPA shall
give U.S. DOE prior notification that a work stoppage request is
forthcoming. After stoppage of wvork, if U.S. DOE believes that
the vork stoppage is inappropriate or may have potential
significant adverse impacts, U.S. DOE may meet with the U.S. EPA
——

Directer to disensz the werk

Region V Waste Managament
stoppage. Following this meeting, and further consideration of
the issues, the Division Director will issue, in writing, a final
& the work stoppags. Tas final
decision of the Divisicn Director may immediately be subjected to
formal dispute rasolutien. Such dispute may be brought directly
to the either’ the Dispute Resolution Committee or the Senior

Executive Committee, at the discretion of U.S. DOE.

J. Within thirty (30) days of resolution of a dispute pursuant
to the procedurcs specified in this Section, U.S. DOE shall
incorperate the resolution and final determination inte the

apprepriate plan, schedule or procedures and proceed to implement
this Agregment accerdin
procedures. Within thirty (30) days of receipt, U.S. EPA shall
notify U.S. DOE in writing if such amended plan, schedule or
procedures adegquately reflect the resolution of the dispute. If
U.S. EPA approves the amended plan, schedule, or procedures, the

docurent will “ecore final.

(@ p)
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K. Resolution of a dispute pursuant to this section of the
\greement ceonstitutes a final resolution of any dispute arising
under this Agreement. U.S. DOE shall abide by all terms and
conditions of any final resolution of dispute obtained pursuant

tm thie cection of this Agreement

By mutual agreement of the

Parties, the time periods for dispute resolution described above

ray be extended or accelerated to expedite resolution.

IV. ADDITIONAL WORK

A. In the event

it

hat U.S. EPA determines that additiocnal work
or modificatzion to work is necessary to accomplish the objectives
of this Agreement, justification of such additicnal work or
modification to work will be provided to U.S. DOE. The
justification for additional work shall include the nature of the
work and the technical jusiificaticn for its performance. U.S.
DOE agrees, subject to dispute resolution, to implement such
wark.

B. Any additional wor) or modification to work determined to

d will be
subject to review as a primary document, unless a waiver
(confirmed in writing within five (5) days, if verbal) to this
reguirement is received from U.S. EPA prior to commencement of

any work done pursuant to this Section.

(857
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C. Any additional work or modification to work approved
pursuant to Paragraphs A or B of this Section, shall be completed
in accordance with standards, specifications, and schedules
approved by U.S. EPA. If any additional werk or modification to
work will adversely affect work scheduled or will require
significant revisions to the approved work plan, U.S. EPA
Remedial Project Manager/On-Scene Coordinator (RPM/0SC) shall bas

notified immediately of the situaticn and be followed by writtan

A. The Parties agree that:

1. Upon the effective date of this Agreement, any standard,
regulation, condition, requirement, or order which has beccme
effective under CERCLA and is incorporated into this Agreement is
enforceable by any person pursuant to Section 310 of CERCLA and
any vioclation of such standard, regqulation, conditien,

requirement or order will be subject to civil penalties under

Sections 310(c) and 109 of CERCLA:

development, implementation and completion of the RI/FS shall be
enforceable by any person pursuant e Section 310 of CERCLA, and
any violation of such timetables or deadlines will be subject to

civil penalties under Sections 310(c) and 109 of CERCLA:
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3. All terms and ccnditions of this Agreement which relate
to remeval and remedial actions, including corresponding
timetables, deadlines or schedules, and all work associated with
the removal or remedial actions, shall be enforceable by any
person pursuant to Section 310(c) of CERCLA, and any vioclation of
such terms or conditions will be subject to civil penaities under
Sections 310(c) and 109 of CERCLA; and

4. Any final resclution of a dispute pursuant to Section

XIV. of this Agreement which establishes a term, condition,

timetable, deadline or schedule shall be enforceable by any

such term, condition, timetable, deadline o~ schedule will be
subject teo civil penalties under Sections 310(c) and 109 of
CERCLA.

B. Nothing in this Agreement shall be construed as authorizing
any person to seek judicial review of any action or work where
review 1s barred by any provision of CERCLA, including Section

21l3(=)y of CZ=CIA.

C. The Parties agree that both Parties shall have the right to

enforce the terms of this Agreement.

63
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XVII. BSTIPULATED PENALTIES

A. U.S. EPA may assess a stipulated penalty against U.S. DOE

in any of the following circumstances:

1. In the event that U.S. DOE fails to submit a primary
docunment (including a draft Record of Decision or Responsiveness
umzary) ¢s U.S. EPA pursuant to the applicable timetable or
deadline, or fails to comply with a term or condition of the
Agreement wvhich relates to the impliementation of: (a) a removal
action in Secticn IX of this Agreement; or (b) the zemedy at each
operable unit (ie., remedial design and remedial action): or (c)
related activities, includirg U.S. DOE's obligations under
Section XXIX of the Agreement, that will affect the timely
coempletion of the removal or remedial action to ba performed
uncer the Agreement, then U.S. EPA may issue a notice of intent
to assess a stipulated penalty against U.S. DOE. U.S. DOE shall

L e oA o

have thirey (30) daye after receipt of this notice of intent to
invoke formal dispute resolution under Section XIV of this
Agreement. If U.S. DOE does not invoke formal dispute resolution
within this period, U.S. DOE will be deemed to have concurred in
U.S. EPA's assessment of a penalty. U.S. EPA may assess
penalties only after the conclusion of the dispute resoluticn
pericd or following the conclusion of the dispute resolution

proceedings, which ever is later. Any such penalties shall

relate back to the date of viclatioen.
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2. Draft primary documents shall be submitted by U.S. DOE
to U.S. EPA for review and comment as set forth in Section XII of
this Agreement. U.S. EPA shall review, evaluate and comzent upon
draft primary documents as set forth in Section XII, Paragraph
G.2, of this Agreement. Within the time period set forth in
Sections XII G.S5 and G.6 of this Agreement, U.S. DOE shall
respond to all U.S. EPA comments received on the draft prirmary
document and shall submit a draft final document to U.S. EPA
wvhich corplies with the terms of this Agreement, CERCLA, the NCP,
and applicable U.S. EPA gquidance or policy. The draft final

prizary docuzent shall beccme the final primary document unless

J.S. EPA subijects the document to dis

- - - - _—— - ——a

(60) days of receipt of the draft final primary document. If

this Agreement, CERCLA, the NCP, or any applicable U.S. EPA
guidance or policy, U.S. EPA may issue a notice of intent to
assess a stigulated penalty against U.5 DOE. However, the
parties agree that the draft final primary document shall go
through the dispute resolution process prior to U.S. EPA actual
assessment of a stipulated penalty. If U.S. DOE's position as to
the adecruacy of the draft final primary document is upheld in
dispute resolution, U.S. EPA agrees not to assess a stipulated
penalty and that its notice of intent to assess a stipulated
penalty shall be deemed withdrawn. However, if U.S. EPA's

position as to the adequacy of the draft final prirmary document

71
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igs upheld in the dispute resolution process, U.S. EPA may assess
a stipulated penalty against U.S. DOE which relates back to the
date of the notice of intent to assess a stipulated penalty.
Further, if U.S. EPA's position is upheld in the dispute
resoluticn process, U.S. DOE shall revise the draft final primary
document as set forth in Section XII.I of this Agreement.

A stipulated penalty may ba assessed in an amount net to
excaed $5,000 for the first wveek (or part thereof), and $10,000
for each additional week (or part thereof) for which a failure

set forth in this Section ccours.

B. The annual reports required by Section 120(e)(5) of CERCLA
ehall include, with respect to each final assessment of a
stipulated penalty against U.S. DOE under this Agreement, each of
the following:

i. The facility responsible for the failure:;
2. A statement of the facts and circumstances giving rise

to the failure:

3. A statement of any administrative or other corrective

H
€
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action taken at the relevant facility, or a statement o
measures were determined to be inappropriate:

4. A statement of any additional action taken by or at the
facility te prevent recurrence of the same type of failure: and

S. The total dellar amount of the stipulated penalty

assessed for the particular failure.

~J
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C. Stipulated penalties assessed pursuant to this Sectien

ehall ke payablg ta *he Hazardeous Substances Response Trust Fund

SR e e e A il LSl e T wmaw whiiw=— D =i = -
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penalty in excess of the amount set forth in Section 109 of

CERCLA.

E. This Section shall not affect U.S. DOE's ability te obtain
an extension of a timetable, deadline or schedule pursuant to

this Agreement.

F. Nothing in this Agreement shall be construed to render any
officer or employee of U.S. DOE personally liable for the payment

of any stipulated penalty assessed pursuant to this Section.
XVIII. EXTENSIONS

A. =Zither a tizetable, ceadline, or a schedule shall be
extended upon receipt of a timely request for extension and when
good
extension by U.S. DOE shall be submitted in writing and shall
specify:

1. The timetable, deadline or the schedule that is sought

to be extended:

2. The length of the extension sought:

73
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3. The geood cause(s) for the extension; and
4. Any related timetable, deadline, or schedule that would

be affected if the extension were granted.

B. Good cause exists for an extension when sought in regard te:

1. An event of Force Majeure:;

s

= Sy P S - Al
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requiremant of this Agreement:

3. A delay caused by the good faith invocation of dispute
resoiution or the iniffation of judicial action:

4. A delay caused, or wvhich is likely to be caused, by the
grant of an extensiocn in regard to another timetable, deadline,
or schedule; and

S. Any other event or series of events mutually agreed to
by the Parties as constituting good cause (e.g., additional time

needed for public participation and document review).

"C. U.S. EPA expressly recognizes that U.S. DOE may reguest an
extension under Section XVIII above, in the following

circumstances; U.S. EPA agrees to evaluate, in good faith, the

existence of good cause for all such timely requests:

1. A delay caused by circumstances in which either (a)
despite U.S. DOE's best efforts, the initial analysis results for
particular samples indicate the need for resampling and/or

additicnal analysis, or (b) despite U.S. DOE's best efforts,
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there is insufficient cualified laboratery capacity to timely
nd analyze samples taken by U.S. DOE in complying with
this Agreement. U.S. DOE shall notify U.S. EPA as soon as

possible after discovering either such circumstance, and submit a

schedule affected by either circumstance, an explanation of hew
such tipetable, deadline, or other schedule is impacted, and a
&n, o tS5 ba
such impact.

2. A delay in Operable Unit 3 schedules caused by
circumstances in which (a) despite U.S. DOE's best efforts,
scoping activities disclose information that substantially
changes planned field characterization activities (e.g.,
delineation of the sampling and analytical requirements
substantially alters the numbers/protocels of samples/analyses),
(b) safe shutdown activities (e.g., decontamination of production
facilities and eguipment, characterization, stabilization and
extraction of in-process rmaterials) cannot be completed and

integrated with OU 3 despite the exercise of best efforts by U.S.

DOE, or (c) despite U.S. DOE's best efforts, interruptions in

with OU 3 field activities (e.g., containerized wastes/materials
stored in OU 3 physically hinder access to large areas of

buildings}. U.S. DOE shall notify U
after discovering any of these circumstances, and submi

request for an extension of the timetable, deadline, or other

~J
(1]
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schedule affected by such circumstance, an explanation of hew
such timetable, deadline, or cother schedule is impacted; and a
description of all actions taken, or to be taken, to minimize
such impact.
D. The parties mutually agree to consider in good faith any
timely request for changes in a schedule, timetable or other

deadline wvhich results in either an acceleration or extension

2]

parcies as to the existence of good cause under Section XVIII.A,
U.S. DOE may seek and obtain a determination through the dispute

resclution process.

E. Within seven (7) days of receipt of a request for an
extension of a timetable, deadline, or a schedule, U.S. EPA shall
advise the U.S. DOE in writing of its position on the recuest.
Any failure by U.S. EPA to respond within the seven (7) day

period shall be deemed to constitute concurrence in the request

- evtanex‘ - T: n.s.
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EPA doass not con
extension, it shall include in its statement of nonconcurrence an

explanation of the basis for its position.

F. If there is consensus among the Parties that the requested
extension is warranted, U.S. EPA shall extend the affected
timetable, deadline or schedule accordingly. If there is no

consensus among the Parties as to whether all or part of the
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requested extension is warranted, the timetable, deadline or

G. Within seven (7] days of receipt of a stateame
nonconcurrence with the requested extension, U.S. DOE may invoke

disput2 resolution pursuant to Section XIV.

H. A timely and good faith request for an extensiocn shall tell
any assessment of stipulated penalties or applicatien for
judicial enforcement cf the affected timetable, deadline cor
schedule until a decision is reached on whether the requested
extension will be approved. If dispute resolution is invoked and
the requested extension is denied, stipulated penalties may be

assessed and ray accrue freo

o

the date of the original timetable

deadline cr schedule. Following the grant of an extension, an

assessnant of stipulated penalties or an application for judicial

(]
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A. A Egrce Majeure event shall mean any event arising from
causes beyond the contrecl of a Party that causes a delay in or
prevents the perfornmance of any obligation under this Agreement,

ineluding, but not limited to, acts of God; fire; war:
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insurrection; civil disturbance; explesion: unanticipated
breakage or accident to machinery, equipment, or lines of pipe
despite reascnably diligent maintenance; adverse weather
conditions that could not be reasornably anticipated: unusual
delay in transportation; restraint by court order or order of
bBle cost and
after exercise of reasonable diligence and delegated authorities,
any necessary authorizations, approvals, psrmits or licenses due
to action or inaction of any governmental agency or authority
other than U.S. DUE: delays caused by compliance with applicable
statutes or regulations governing ceontracting, procurement or
acguisition procecdures, despita the exsrcise of reasonable
diligence; and insufficient availability of appropriated funds,
if the U.S. DOE has made timely request for such funds as part of
the budgetary process as set forth in Section XX of this

Agreement. A Fouce Maieure shall algs include any strik

[ ) g
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other labor dispute, whether or not within control of the Parties

affected thereby. Force Majeure shall not include increased

-—— - - - - —_ — _— = = = 2 T
cests or expenses of Response Actions, whether or not anticipated

(o]

at the time such Response Actions were initiated.

B. If any event(s) occurs or has occurred that may delay the
perforzance of any cbligation under this Agreement, whether or
not caused by a force majeure event, U.S. DOE shall notify by
telephone the RPM/OSC or, in his or her absence, the Director of

the Waste Management Division, U.S. EPA Region V

=g sl ¥V

within forty-

15
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eight (48) hours of when U.S. DOE first knew or should have known
that the event(s) might cause a delay. Within twanty (20) days
of the event(s) which U.S. DOE contends is responsible for the
delay, U.S. DOE shall supply to U.S. EPA in writing the reason(s)
for and anticipated duratiocn of such delay, the measures taken
and to be taken by U.S. DOE to prevent or minimize the delay, and
the timetable for implementation of such measures. Failure to
give written explanation in a timely manner shall constitute a

wvaiver of any claim of force majeure.

rX. FUNDING

It is the expectation of the Parties to this Agreement that
all obligations of U.S. DOE arising under this Agreement will be
fully funded. U.S5. DOE shall take all necessary s
best efforts to obtain ticely funding to meet its obligations
under this Agreement.

In accordance with Section 120(e) (5) {B) of CERCIA, 42 T.S.C.
§9620(e) (5)(B), U.S. DOE shall include in its annual report to
Congress the specific cost estimates and budgetary proposals
associated with the implementation of this Agreement.

Any requirement for the payment or obligation of funds,

including stipulated penalties, by U.S. DOE established by the

terrs of this Agreement shzll ke subject to the availability of

73
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to require obligation or payment of funds in violation of the
Anti-Deficiency Act, 31 U.S.C. 1341. In cases
wvhere payment or obligation of fands would constitute a violation
©f the Anti-Deficiency Act, the dates established requiring the

payment or obligaticn of such funds shall be appropriately

If appropriated funds are not available to fulfill U.S.
DOE's obligations under this Agreerent, U.S. EPA reserves the
otlier action which would be appropriate
absent this Agreement.

The parties recognize that U'.S. EPA pust possess adequate
Tesources to meet its commitments established by this Agreement.
So that activities to be performed pursuant to this Agreement may
proceed, U.S. EPA- agrees to reprogran existing FYS0 rescurces to
fulfill its FYS0 commitments established by this Agreement. The
parties agree that during FYS0. the partiee will explors any

possible alternatives which may be available to ensure that

adequate resources are available to U.S. EPA to fulfill its
commit=ente estabklished by this Agreement.

Notwithstanding any other provision of this Agreement, in
the event that U.S. EPA determines that adequate resources are
not available to meet any post-FY90 commitments established by
this Agreement, U.S. EPA may terminate this Agreement by written
notice to DOE.

U.S. EPA reserves any rights it may have te seek or obtain

reimbursement of any funds expended by U.S. EPA ar FMPC to the
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extent authorized by CERCLA: nothing herein shall prejudice U.S.
EPA's ability t5 exercise any right te reimbursement provided for
by CERCIA.

XXY., CERCLA PUNDING

U.S. DOE waives any claims or demands for compensation or
payment under Section 106(b), 111, and 112 cf CERCIA against the
Hazardous Substance Response Trust Fund estarlished by Section
221 of CERCLA for, or arising out of, any activity performed or
expenses incurred pursuant to this Agreement. This Agreement
does not constitute any decision or preautherization of funds

under Section 111(a){2) of CERCLA.
XXII. IMMINENT AND SUBSTANTIAL ENDANGERMENT

In the event that U.S. EPA determines that activities

ccrsuzted pursuant o this Agqreerent or any cther circuxnstances

nr activiti ting an imminent and substantiai

ray be c=»
endangerment te the health or welfare of the people on the Site
or in the surrounding area or to the environment, U.S. EPA may
order U.5. DO to halit further impiementation'of this Agreement
for such period of time as needed to take appropriate action
ineluding abating the danger. In the event that U.S. DOE
determines that any activities or work being implemented under

this Agreement may create an imminent threat te human health or

(8 3]
Preic
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the environment from the releasa or threat of release of a

hazardous substance, pollutant, contaminant, or hazardous

of time as needed to respond and take wvhatever action is

necessary to abats the danger. U.S. DOE may stop work under this

procsed with the work.

XXIII. REPORTING

A. U.S. DOE agrees it shall submit to U.S. EPA monthly written
progress reports that describs the actions that U.S. DOE has

taken during the previcus month to implement the requirements of

this Agreement. Progress reports shall also describe the

following the effective date of this Agreement. The progress

rt
8]

reports shall inciude a statement of the manner and extent
vhich the requirements and time schedules are being met as well
as identify any anticipated delays in meeting time schedules, the
reason(s) for the delay, and actions taken te prevent or mitigate
the delay. Progress reports shall include a statement noting any
changes in key personnel performing work pursuant te this

Agreement.



B. By the twentieth (20) day of each month, U.S. DOE shall

submit to U.S. EPA a summary of daily wastewater flows and

Miami River and an estimate of runoff and radionuclide

concentrations to Paddys Run during the previcus month.

U

XXIV. NOTIFICATION

I g e < -l e
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 §
pursuant to this Agreement .

by fascimile or next day mail and addressed or hznd

.S. Environmental Protection Agency

Waste Management Division (SHR-12)
Attn: James Saric

2

30 South Dearborn Street

Chicago, Illineis 60604

B. Unless o

sent to U.S.

therwise specified, any submittals or notices to be

DOE by U.S. EPA pursuant to this Agreement shall be

sent by fascitile mail or hand delivered to:

U.S. Department of Energy

Fernald Site Office

Attn: Jack Craig, Remedial Project Manager
P.O. Box 398705

Cincinnati, Ohio 45235-870S

Routine correspondence may be sent via regular mail or by
fascimile notificatien.

83
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XXV. PROJECT MANAGERS

¥.5. EPA and U.S. DOE have both designated Froject Managers
for the purpese of overseeing the implementation of this
Agreement. The U.S. EPA Project Manager shall have the authority
vested in the RPM/0OSC by tha NCP.
U.S. EPA's RPM/0OSC is:
James Saric
U.S. Environmental Protection Agency
Waste Management Divisien (SHR-12)

230 South Dearborn Strast
Chicago, Illinois 60604

(312 or FTS) B886—- 0992

U.S. DOE's Project Manager is:

Tark Craim
————————— =

U.S. Departrent of Energy - FMPC Site Office
P.O. Bex 3%870S

- - - - . 5] -~ -
cimminnatl, Chic 45234-8705

(513) 738-6159 (FTS 774-6159)

Any Party may change its designated Project Manager by
notifying the other Party, in writing, within five (5) days of
the change. To the maxinum extent possible, communications
between U.S5. DOE and U.S. EPA and all documents, including
reports, agreements, and other correspondence. concernina thes
activities performed pursuant te the terms and conditiens of this

Agreement, shall be directed through the Project Managers.

34
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XXVI. SAMPLING AND DATA/DOCUMENT AVAILABILITY

A. At the request of U.S. EPA, U.S. DOE shall make available
to U.S. EPA quality assured results of sampling, tests, or other
data generated by U.S. DOE or on their beshalf, with respect to
the implementation of this Agreement within fifteen (15) days of
their receipt from the laboratory by U.S. DOE or its authorized

representative.

B. At the request of U.S. EPA, U.S. DOE shall allow samples or
split samples to be taken. U.S. DOE's Project Manager shall

notify U.S. EPA not less than ten (10) business days in advance
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S. EPA writtaen

T.S. COE shall -ake a2vailiable to U.S. EPA and shall retain,
.during the pencency of this Agreement and for a period of ten
(10) years after its termination, at least cne copy of all
records and documents, other than intermediate drafts, in its
possession, custody, or control which relate to the performance
of this Agreement, including, but not limited to, documents
reflecting the results of any sampling, test, or other data or
information generated or acquired by U.S. DOE or on its behalf,

wvith respect to the Site, and all decuments pertaining to its ow

---------- =
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or any other person's liability for response action or costs
under CERCILA. After the ten (10) year period of document
retention, U.S. DOE shall notify U.S. EPA at least ninety (90)
calendar days prior to the destruction of any such documants, and
upen request by U.S. EPA, U.S. DOE shall relinguish custody of

the documents or copies of the decuments to U.S. EPA.

IXVIII. TECENICAL SUPPORT GROUP

[ . _ .

U.S. EPA and U.S. DOE agree that the establishment of a

technical support group may assist U.S. EPA and U.S. DOE in
performing their obligations under this Agreement. U.S. EPA and
U.S. DOE shall establish such a group, composed of technical |
experts from U.S. EPA and U.S. DOE and nutually agreed upon

independent experts representing organizations or interests that

are external to U.S. EPA and U.S. DOE. The precise roles,

A. Without limitation on any authority conferred on U.S. EPA
by statute or regqulation, U.S. EPA and/or its Authorized
Representatives shall have the authority te enter the FMPC at all

reasonable tinmes for purposes consistent with this Agreement.
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B. To the extent that access is required by U.S. DOE to areas
of the Site presently owned by or leased to parties other than
U.S5. DoE, U.S5. D
access pursuant to Section 104(e) of CERCLA from the owners or
lessees upon the approval of any work plan, EE/CA, or any other
propesal that reguires access to those properties
tizely performance of U.S. DOE's obligations under this
Agreement. 1In the event voluntary access has not been obtained
by U.S. DOE within thirty (30) days of the approval of any work
plan, EE/CA, or proposal, whichever is earliest, that requires
access to properties not owned or leased to U.S. DOE, U.S. DOE
agrees within the next thirty (30) days to refer the matter to
the U.S. Department of Jusﬁice for the appropriate judicial
process in accordance with availakle U.S. EPA or U.S. DOE

guidance. Any access agreement obtained by U.S. DOE shall

previde for reacsnnahle acecess l_ay 14}

1.S. EP2 and/er its Authorized

Representatives. U.S. DOE shall use its best efforts to assure
that the access agreernents shall also provide that the owners cI
oring wells, pucping wells,
facilities, sample locations, or other response actions may be
located shall notify U.S. DOE and U.S. EPA by certified mail,
return receipt requested, at least thirty (30) days prior to any
conveyance of the property owners intent to convey any interest
in the property and of the provisions made for the continued
operation of the above-menticned response actions pursuant to

this Agreement.



In the event any existing access agreement fails to provide

]

for access for any activity required by this Agreement, U.S. DO

agrees to obtain access in accordance with the foregoing

Consistent with Secticn 121(c) of CERCLA, and in accordance
wvith this Agreement, U.S. DOE agrees that U.S. EPA will review
remedial actions no less often than each five (5) years after the
installation of final remedial actions tc assure that human
heaith and the environment are being protected by the remedial
actions being implemented. If, upon such review, it is the
judgment of U.S. EPA that additional acticn or medificaticn of

the remedial actions is appropriate in accordance wi
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Review shall be conducted consistent with the requirements of
CERCLA, the NCP and all U.S. EPA policy and guidance applicable
at the time. The first Five Year Review shall be conducted a
maximum of five years from the initiation of remedial action at

the Site.



IXXI. OTHER CLAIMS

Nothing in this Agreement shall constitute or be construed
as a bar or release from any claim, cause of acticn, or demand in
law or equity by or against any persen, firm, partnership, or
corporatioﬁ not a signatory to this Agreeément for any liability
it may have arising out of or relating in any way to the
generaticn, storage, treatment, handling, transportation,
release, cor disposal of any hazardous substances, hazardous
wastes, pcllutants, contaminants, or hazardous censtituents found
at, taken to, or taken from FMPC. U.S. EPA shall not be held as
a party tc any contract entered into by U.S. DOE to implement the
requirements of this Agreement. This Agreement shall not
restrict U.S. EPA from taking any legal or respense action for

any matter not specified as a part of this Agreement.
XXXIXI. OTHER APPLICABLE LAWS

A. All actions required to be taken pursuant to this Agreement
shall be undertaken in accordance with the requirements of all
applicable Federal, State, and local laws and regulations to the

extent required by CERCLA.
B. U.S. EPA and U.S. DOE acknowledge that the parties are

currently negotiating a Federal Facility Agreement {FFA) to

implement the requirements of 40 CFR Part 61, Subpart Q for raden

83
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emissions. U.S. EPA and U.S. DOE agree that all schedules for
action required under ths FFA have or will be es
pursuant te this Agreement and shall be enforceable under this
Agreement pursuant to CERCLA, the NCP and applicable U.S. EPA

.......... pelicy, and under tha FFA pursuant to Section X.

XXXIII. AMENDMENT OF AGREEMENT
A. This Agreament can be amended or modified solely upon
vritten consent of both U.S. DOE and U.S. EPA. Such amendnments
or modifications slall have as the effective date that date on

which they are sigred by U.S. EPA.

B. Any reports, plans, specifications, schedules, and
attachments required by this Agreement are, upon approval by U.S.

EPA, incorporated inteo this Agresament.

XXZIV. TRANSFER OF PROPERTY

No conveyance of title, easement, or other interest in FMPC
property on which any containment system, treatment system,
monitering system, cr other response action(s) is installed or
implemented pursuant to this Agreement shall be consummated by
U.S. DOE without provision for continued maintenance of any such
system or response action(s). No conveyance of title, easement,
or other interest in the U.S. DOE property shall cccur witho

meeting reguirements of Section 120(h) of CERCLA and/or

-0
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requlations issued thereunder. At least thirty (30) days prior
to any conveyance, U.S. DOE shall notify U.S. EPA of the
provisions made for the continued operation and maintenance of

any response action(s) or system installed or implemented

- o

pursuant to this Agreement. U.S. EPA will review any such

. —_—== m—mre o e

proposed conveyance with regard to any effect it may have on ths

RI, any operable unit, or RA.

XXYY. PUBLIC PARTICIPATION

A. U.S. DOE agrees that this Agreement and any subsequent
response actions shall comply with administrative record and

pub.ic participation regquirements of CERCLA, including Section
117 of SAPA, the NCP, and U.3. EPA gquidance on public

participation and administrative records.

B. U.S. DOE shall develop and implement a Public Involvement
ans Fespcnse Flan that responds to the need for an interactive
reiationship with all interested community elements regarding
activities undertaken by U.S. DOE. U.S. DOE shall submit the
Plan to U.S. EPA within thirty (30) days of the effective date of
this Agreement and shall modify and implement the plan that it
has submitted to U.S. EPA to incorporate any U.S. EPA comments.

U.S. DOE shall develop the plan in a manner consistent with

Section 117 of SARA, the NCP, U.S. EPA gquidelines set forth in

91
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U.S. EPA's Community Relaticns Handbook, and any modifications

thereto.

C. The public participation requirements of this Agreement
shall ba implemented sc as to meet the public participation

raquirsmente applicable te RCRA under 40 CFR Part 124 and Section

establish and maintain an administrative record at the following
location in accordance with Section 113(k) of CERCLA for all

response actions pursuant to this Agrzement:

Public Environmental Information
Canter
10845 Hamilten Cleves Road
Harrison, Ohio 45030

The administrative record shall be established and

mairtained in acccrdance with current and future U.S. EPA policy

and gquidelines. It shall be updated at least bi-monthly. A

- e mm m am dhe mam - P P p——.. | Py T B | ) T [P — -
second administrative record shall be submitted ¢to U.S. EPA

0

U.S. DOE shall maintain an administrativa record index that will
be modified with each additien to the administrative record. A
copy of the modified administrative record index shall be
submitted to U.S. EPA with each addition to the administrative
record. U.S. EPA retains the right to make final determinaticns

as to the contents of administrative records.
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E. U.S. DOE shall fellow the public participation requirements
of CERCLA Section 113(k) and cemply with any quidance and/or

requlations issued by U.S. EPA with respect to this Sectien.

XXXVI. PUBLIC COMMENT

A. Within fifteen (15) days of the date of signature of this
Agreement by U.S. EPA, U.S. EPA shall announce the availability
-’

mment. U.S. EPA

shall accept comments from the public for a peried of thirty (30)
days after such announcement. At the end of the comment perioed,
U.S. EPA shall transmit to U.S5. DOE all comments raceived during
the comment period. U.S. EPA shall review these comments and:

1. Determine if the Agreement shall be made effective in
its present form, in which case U.5. DOE will be so notified.
The Agreement shall become effective on the date¢ said notice is
provided to U.S. DOE: or

2. Determine that nodification of the Agreement is
necessary, in wvhich case U.S. DOE will be presented with a
revised Agreement by U.S. EPA that includes all required changes

teo the Agreement.

B. In the event of significant revision or public comment,
notice procedures of Section 117 of CERCIA shall be followed

FDA .

and a responsiveness summary chall ba publiched by US

33
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€. In the event that modification of the Agreement is
determined by U.S. EPA to ba necessary pursuant to Subparagraph
A.2 above, within twenty (20) days of the receipt of the revised
Agreesment. U.S. DOE reserves the right to withdraw from this

Agreement, in which case the FFCA and the 1990 Consent Agreement

shall remain in effect. If U.S. DOE does not provide T.S. EPA

tventy (20) day period, the modified Agreement shall

automatically become effective on the twenty-first (21 day.

XXXVII. TERMINATION

The provisions of this Agreement shall be deenmed satisfied
upen the receipt of written notice from U.S. EPA that U.S. DOE
has demonstrated te U.S. EPA's satisfaction that all terms of

this Agreement have been completed.

XXXVIII. EFFECTIVE DATE

U.S. DOE by U.S. EPA following implementation of Section XXXVI

this Agreement.

94
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IXYTY. U.S5. DOEB'S ENVIRONMENTAL RESTORATION AND WASTE
MANAGEMENT PLAN

U.S. DOE is preparing an Environmental Restoration and Waste
Management Plan (Five-Year Plan), that will identify, integrate,

and mrioritizs complianca and cleaanup aetivities at ail U.S. DOE

nuclear facilities and sites and provide a consistent basis for

U.S. DOE to address environmental requirements and develop and

updated annually to incorporate any changes that occur in the
proegram, including changes due to the following factors: the
availability of Congressional funding, appiication of & mational
prioritization system to environmental restoration and waste
panagement activities conducted under the Five-Year Plan,
conditions determined as the result of assessment and
characterization activities at U.S. DOE facilities and sites, and
nev or amended regqulatory requirenments.

on July 18, 1986, U.S. DOE entered into an FFCA with U.S.
‘EPA providing for a RI/FS and remedial action to study and clzan
up releases and threatened releases of hazardous substances at

and from the FMPC. U.S. EPA and U.S. DOE have agreed to enter

ints thi vieione relating to the

conpletion of the RI/FS and remedial action of the July 18, 1986

FFCA, to meet requirements of Section 120 of CERCLA for any

the Five-Year Plan shall be consistent with provisions, including

requirements and schedules, of this Agreement; it is the intent

0
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of U.S. DOE that the Five-Year plan be drafted to ensure that the
provisions of this Agreement are incorperated into the U.S. DOE
planning and budget process. HKothing in the Five-Year Plan shall
be constrved to affect the provisions of this Agreement. 1In the
event that the applicatien of the Five-Year Plan's naticnal
prioritization system by U.S. DOE results in a proposed
implementation schedule for environmental restoration and waste
management activities that is differant from the schedules
developed pursuant to this Agreement, U.S. DOE may recquest in

am
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endment to this Agreement or the extension of

deadlines established by this Agreement. Where necessary, U.S.
DOE may alsoc invoke the appropriate dispute resolution provisions
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schedules developed pursuant to this Agreement shall remain

enforceable in accordance with the terms hereof. Any resulting

amendments or modifications to this Agreement wiil

-

D
incorporated, as necessary, in the annual updates to the Five~

Year Plan.

XL. COVENANT NOT TO SUE/RESERVATION OF RIGHTS

In consideration of U.S. DOE's compliance with this

agreement and based on the information known o the Parties o

the effective date of this Agreement, U.S. EPA agrees that
compliance with this Agreement shall stand in lieu of any civil

remedies, including administrative, legal and equitable, against

b
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U.S. DOE, its employees, its contractors or their employees
available under current law to U.S. EPA regarding the currently
known releases or threatened releases of hazardous substances,
pellutants, contaminants, and hazardous substances, pollutants,
contaminants, and hazardous constituents at the Site which are
the subject of the RI/FS(s) and which will be address;d by the
remedial action(s) provided for under this Agreement. Nothing in
this Agreement shall preclude U.S. EPA from exercising any
adninistrative, legal and equitable remedies available (including
the assessment of civil penalties and damages if such are
otherwise legally assessable) to require additional response
action by U.S. DOE in the event that the implementation of the
requirements of this Agreement is no longer protective of public

health or the environment.



IT 1S SO AGREED:
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Roger #. Whitfield Askociate Director

-

Uffide of Environmenjai Restoration

David A. Ullrich, Director
Waste Management Division

U.S. Environmental Protection Agency
Region V

[l .
ity V. Jdo s
Z

Valdas V. Adamyﬁs

Regionai Admimistrator

U.S. Environmental Protection Agency
Region ¥

Date
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